





OPINION 661 (1992)

When there is no probable cause, the introduction of RPC 3.8(a) unequivocally applies: The
prosecutor 1n a criminal case shall: (a) refrain from prosecuting a charge that the prosecutor
knows 1s not supported by probable cause[.] Requiring a defendant to acknowledge the
existence of probable cause in no way vitiates the obligation of the prosecutor not to
prosecute when probable cause does not exist. That duty 1s absolute and unconditional. A
defendant's uninformed - or informed - view on probable cause cannot relieve the prosecutor
of the duty to assure that probable cause 1s present.

Even if there exists probable cause in the subjective opinion of the prosecutor, 1t 1s improper
for the prosecutor to insist upon a defendant's acknowledgment of the existence of probable
cause. A defendant's acknowledgment of the existence of probable cause is irrelevant to both
the purpose and the propriety of a plea bargain. The true purpose for such a question can only
be to enhance law enforcement's position unfairly or to relieve the prosecutor improperly of
the obligation to ascertain the existence of probable cause. Requiring an affirmative answer
to this first question 1s thus improper.

The 1ssues of whether it 1s proper for a prosecutor to demand an acknowledgment that
excessive force was not used and to require waiver or release of civil rights claims are
separate and distinct from the issue of waiving probable cause. We start with the well-
established obligation of the prosecutor: The primary duty of a prosecutor 1s not to obtain
convictions but to see that justice 1s done. State v. Farrell, 61 N.J. 99, 104 (1972). Thus, "[I]t
1s as much his duty to refrain from improper methods calculated to produce a wrongful
conviction as it 1s to use every legitimate means to bring about a just one.
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