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Child Protection and Permanency

Child Protection and Permanency, CP&P (formerly the Division of Youth and
Family Services, DYFS), is New Jersey's child protection and child welfare
agency within the Department of Children and Families. lts mission is to ensure
the safety, permanency and well-being of children and to support families.

CP&P is responsible for investigating allegations of child abuse and neglect and,
if necessary, arranging for the child's protection and the family's treatment.

Title 9 - CHILDREN/JUVENILE AND DOMESTIC RELATIONS
COURTS

N.J.S.A. 9:6-1. Abuse, abandonment, cruelty and neglect of child;
what constitutes:

Abuse of a child shall consist in any of the following acts: (a) disposing of the custody of a child contrary
to law; (b) employing or permitting a child to be employed in any vocation or employment injurious to its
health or dangerous to its life or limb, or contrary to the laws of this State; (c) employing or permitting a
child to be employed in any occupation, employment or vocation dangerous to the morals of such child;
(d) the habitual use by the parent or by a person having the custody and control of a child, in the hearing
of such child, of profane, indecent or obscene language; (e) the performing of any indecent, immoral or
unlawful act or deed, in the presence of a child, that may tend to debauch or endanger or degrade the
morals of the child; (f) permitting or allowing any other person to perform any indecent, immoral or
unlawful act in the presence of the child that may tend to debauch or endanger the morals of such child;
(g) using excessive physical restraint on the child under circumstances which do not indicate that the
child's behavior is harmful to himself, others or property; or (h) in an institution as defined in section 1 of
P.L.1974, c. 119 (C. 9:6-8.21), willfully isolating the child from ordinary social contact under circumstances
which indicate emotional or social deprivation.

Abandonment of a child shall consist in any of the following acts by anyone having the custody or control
of the child: (a) willfully forsaking a child; (b) failing to care for and keep the control and custody of a child
so that the child shall be exposed to physical or moral risk without proper and sufficient protection; (c)
failing to care for and keep the control and custody of a child so that the child shall be liable to be
supported and maintained at the expense of the public, or by child caring societies or private persons not
legally chargeable with its or their care, custody and control.

Cruelty to a child shall consist in any of the following acts: (a) inflicting unnecessarily severe corporal
punishment upon a child; (b) inflicting upon a child unnecessary suffering or pain, either mental or
physical; (c) habitually tormenting, vexing or afflicting a child; (d) any willful act of omission or commission
whereby unnecessary pain and suffering, whether mental or physical, is caused or permitted to be
inflicted on a child; (e) or exposing a child to unnecessary hardship, fatigue or mental or physical strains
that may tend to injure the health or physical or moral well-being of such child.
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Neglect of a child shall consist in any of the following acts, by anyone having the custody or control of the
child: (a) willfully failing to provide proper and sufficient food, clothing, maintenance, regular school
education as required by law, medical attendance or surgical treatment, and a clean and proper home, or
(b) failure to do or permit to be done any act necessary for the child's physical or moral well-being.
Neglect also means the continued inappropriate placement of a child in an institution, as defined in
section 1 of P.L.1974, c. 119 (C. 9:6-8.21), with the knowledge that the placement has resulted and may
continue to result in harm to the child's mental or physical well-being.

The abuse and neglect standard from the New Jersey Supreme
Court is to show present and future harm.

*Threshold is by preponderance of the evidence*

NJ Dept. of Childrenv. AL, 213 NJ 1 (2013)

To meet that threshold, the New Jersey Division of Child Protection and
Permanency (Division){1} must present sufficient proof of harm at a fact-finding
hearing in contested cases. In this case, the Division conceded that there was no
evidence of actual harm to the newborn. To show risk of harm, the Division
presented a series of documents but no testimony. The critical documents revealed
that the mother tested positive for cocaine upon admission to the hospital. They also
showed the presence of cocaine metabolites in the baby's meconium, or first stool.
The baby's health was otherwise normal, and he was discharged from the hospital
after two days.

There is no doubt that the presence of cocaine metabolites in the meconium of a
newborn child should trigger a report to the Division and prompt an investigation.
Title 9 requires "[alny person having reasonable cause to believe" that a child has
been abused to report that information immediately to the Division. N.J.S.A.
9:6-8.10. Anyone who knowingly violates that requirement is a disorderly person.
N.J.S.A. 9:6-8.14.

In response to a report of abuse, the Division's obligation is clear: it "shall
immediately take such action as shall be necessary to insure the safety of the child."
N.J.S.A. 9:6-8.11. The Division must begin an investigation within twenty-four hours,
unless a delay is authorized based on a request from a law enforcement ofhicial. Ibid.

Depending on the proofs the Division uncovers, there may be enough evidence to
sustain an abuse and neglect complaint. Here, however, the record does not contain
the required level of proof. Because the evidence presented did not establish actual
harm or imminent danger to A.D., the finding of abuse and neglect against A.L.
under Title 9 cannot be sustained.
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CORPORAL PUNISHMENT UNDER NJ LAW

The issue of child spanking currently falls into a gray area of the law. While spanking
or corporal punishment is not illegal in New Jersey, if it is excessive and leaves marks,
bruises or injuries, the adult issuing the punishment could be charged with a crime,
according to New Jersey Department of Child Protection & Permanency (formerly
DYFS) standards.

DIV.OF YOUTH & FAMILYv. PWR, 205 NJ 17 (2011)

Although no parenting awards are to be won on this record, neither was actionable
abuse or neglect proven. As stated at the outset, DYFS has many serious cases, and
even more numerous referrals that necessitate investigations requiring the agency to
wade into difficult family problems in order to protect children. Its task is hard and it
must be vigilant, but it must be vigilant within the limitations of the law that
empowers the agency's actions. The record here simply did not demonstrate proof of
actionable abuse or neglect of A by P. It was an error for the courts below to have
sustained the findings of abuse and neglect entered against P.

See also:

N.J.S.A. 2C:25-17
Prevention of Domestic
Violence Act of 1991
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Allegations of Abuse and Expert Analysis

By Michael R. Ascher. Esq.

Allegations of sexual abuse upon children are far more powerful than any other criminal
accusation. They evoke instant revulsion and sympathy. The younger the child, the greater
the adverse reaction by prosecutors, judges and more importantly, jurors. Many jurors may
initially tend to disbelieve that such offenses occur, but invariably they ask themselves two
critical questions: (1) Why is this child coming forward; and (2) Where did he or she gain
knowledge about such sordid sexual details.[1} Unfortunately, for the defense attorney, this
scenario creates what is tantamount to a shift in the burden of persuasion. The State may
technically have the burden of proof, but the jury will filter its consideration of the case
based upon the these two questions. Therefore, the usual approach must be discarded and
pre-trial discovery becomes more important and extensive. Similarly, pre-trial motion
practice and R.104 hearings become critical tools in preparing an effective defense. The
tollowing is an approach to preparing for trial in this category of cases which involve either a
very young witness or an older witness who was abused at a younger age.

DEVELOPING YOURTHEME

The thematic approach must focus primarily on the two questions. It requires exhaustive
examination of the following issues which surround the initial and any subsequent disclosure
of abuse:

1. When the disclosure was made;

2. To whom it was made;

3. How it was made;

4. What was described; and

5. Why would the accusation burden the particular time.

The answer to these questions provides the framework for the entire case, including
discovery, pre-trial motions, motions in limine and overall trial strategy and tactics.

DISCOVERY

The State will never provide all necessary information. The defense of sexual abuse cases
requires extensive discovery motions and independent investigation. The life of the accuser
and his/her family must also be examined to determine if there is an explanation for the
accusations other than the “truth”.

S€eE:

State v. Michaels, 136 NJ 299 (1994)

[The infamous McMartin Trial in California parallels the Michaels case.]
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The following documents (in order) are addressed in the CLE and are

provided in their entirety:

1. Guidelines for Expert Evaluations in Child Abuse/Neglect Proceedings

2. New Jersey Parents’ Handbook
3. Family Law/DYFS (DCPP) Overlap: “What Every Family Lawyer Needs to Know”

4. 10/60 Form: Allegations of Harm document
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I. Introduction

This is the Department’s first comprehensive effort to address the use of expert evz
child welfare and child protective services proceedings. These guidelines lay out b

ngs

luations in
est practices

for forensic evaluations and assessments that may be needed during child welfare investigations,

to assist with permanency planning, or during litigation of guardianship complaints

Child abuse and neglect cases are often complex. Expert consultants are frequentl;
caseworkers, attorneys, law guardians, judges, and parents in making determinatio
planning, and decision making. The experts’ services are often in the form of foren
evaluations of the mental health status and/or capabilities of the parents of dependg
addition, an evaluator may assess a child’s behavioral functioning or developmentz
well. CP&P and the courts often rely on these evaluations and recommendations fa
case planning and to guide the court’s decision making process.

In developing the guidelines that follow, the Department reviewed and analyzed pr
guidelines and the work of other states, and convened an interdisciplinary group of
form DCF’s Advisory Group on Child Abuse and Neglect Mental Health Evaluatic
Treatment.

The role of the Advisory Group was to assist in formulating a framework that is fle
to accommodate differences in disciplines while providing clear practice guideline

D.
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1l status as

r effective

ofessional
"experts to
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s that address

the questions to be asked, the information required, the tools necessary to inform the evaluation,

the credentials and qualifications of the evaluator, and the essential components of]
itself.

The guidelines that follow are intended to improve the quality of expert forensic ev
provided for CP&P and the courts, as well as the ability of stakeholders involved it
proceedings and child protective service matters to make better use of them. It is cl
representatives of different disciplines with differing philosophical orientations wil
approaches to the task of providing a forensic assessment. Each unique discipline
their work in a way that reflects their individual expertise. These guidelines are not
supplant the professional judgment of evaluators regarding their response to the un
of each case.

The first sections of this document are general guidelines, followed by more specif
recommended practices.

II. Definition/Application

For the purpose of these guidelines, a forensic evaluation in child welfare proceedi
protective service matters is an evaluation necessary to assist the court and/or CP&
planning, or to resolve a case. A forensic evaluation may be requested by CP&P, b

party to a proceeding, or the court. Any evaluation that may reasonably be expecte

the evaluation
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ique features

ic
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P in case

y another

d to be

submitted to the court is termed forensic. Although forensic evaluations may contain treatment
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recommendations, the primary function of the forensic evaluation is to inform the parties and to
assist the court in rendering decisions in child welfare cases.
These guidelines do not cover evaluations or assessments obtained primarily for me¢ntal health
treatment purposes, substance abuse, anger management, psycho-sexual evaluation| or domestic
violence, although any or all of these issues may be addressed in a forensic evaluation.

These guidelines recognize that, in child welfare cases, the emphasis is on the safety,

permanency, and well-being of the child.

I11. General Principles and Guidelines'

1. The Role and Function of Forensic Evaluations in Child Welfare Matters

The primary function of an evaluation is to provide a report that contains relevant,
professionally sound observations, results and opinions in matters where a child's health
and welfare may have been harmed or placed at risk of harm. To ensure the reliability of the
evaluator’s conclusions all opinions that are rendered must be given within a reasonable degree
of medical/psychological/clinical certainty. The specific purposes of the evaluation generally
will be determined by the referral questions and/or concerns provided to the evaluator by the
referring party or parties. When the child already has been found by the court to be| at risk of
harm, the evaluation of the parent(s) generally identifies interventions intended to reduce future
risk to the child, and often focuses on rehabilitation recommendations designed to protect the
child and help the family. An additional purpose of such an evaluation may be to make
recommendations for interventions that promote the psychological and physical well-being of the
child, and, when appropriate, facilitate the safe reunification of the child with the parent.
Consistent with State law, evaluators appreciate the value of expediting family reunification,
when possible and safe, while they also understand the value of other permanent plans when
reunification is not possible.

The evaluation addresses the particular psychological, behavioral, and developmental
needs of the child and/or parent(s). Relevant issues may include, but are not limited to,
abuse or neglect of the child, safety, parental capabilities, or reunification or other
permanency plans. In considering psychological factors affecting the health and welfare of the
child, evaluators may focus on caregiver capacities in the context of the psychological and
developmental needs of the child. This may involve an assessment of:

e The adult's capacities for parenting, including those attributes, skills, strengths and
abilities most relevant to abuse and/or neglect concerns;

! Washington State Supreme Court Commission on Children in Foster Care. “Guidelines for
Expert Evaluations in Child Welfare Proceedings.” Washington, 2007. Available online at,

http://www.courts.wa.gov/committee/pdf/Guidelines%20for%20Expert%20Evaluations%20in%
20Child%20Welfare%20Proceedings%20(2007).pdf
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e The psychological functioning, behavioral, and developmental needs of the/ child,

particularly with regard to vulnerabilities and special needs of the child, as
quality of the child's attachment to the parent(s) and the possible developm

well as the
ental and

emotional effects of separation from the parent(s), siblings, extended family members,

and other caregivers;

e The current and potential functional abilities of the parent(s) and, when necessary for

resolution of the case, other relatives, to meet the needs of the child; and/or
e The need for and likelihood of success of clinical or other interventions for

identified

problems, which may include recommendations regarding treatment modalities and
objectives, frequency of services, specialized interventions, parent education, and the

child’s placement.

2. General Competencies of Expert Evaluators

Evaluators should gain and maintain specialized competence. Expert evaluators in child

protection matters are aware that special competencies and knowledge are necessa
undertaking of such evaluations. Competence in performing expert evaluations of
adults and families is necessary but not sufficient. Education, training, experience

ry for the
children,
and/or

supervision in the areas of forensic practice, child and family development, child and adult
psychopathology, the impact of separation on the child, the nature and consequences of different
types of child abuse and neglect, and the significance of human differences may help to prepare

evaluators to participate competently in expert evaluations in child protection matﬂers.

Evaluators:

Use current knowledge of scholarly and professional developments, ¢
generally accepted clinical and scientific practice, in selecting evalua
and procedures” and are aware of evidence-based practices.
Strive to become familiar with applicable legal and regulatory standa
procedures, including local State and Federal laws governing child pt
issues. These may include laws and regulations addressing child abus
termination of parental rights.

Describe the scientific basis for their judgments or recommendations
when their judgments or recommendations may expand on, or not be
supported by, currently accepted clinical and scientific practice.

Are aware of, and develop their knowledge and special competencies

onsistent with
tion methods

rds and
otection
e, neglect, and

and state
fully

for,

evaluation of specific populations including, but not limited to, issues related to
literacy, the needs of persons who do not speak English, sensory impairment,

psychological disorders, and developmental impairments.

Should be fluent in the child’s/parent’s native language, when possibﬂe (have

experience using a court appointed interpreter, if language presents a

? Note: Examples of standard setting organizations include American Psychologic
the National Association of Family and Conciliation Courts, The American Acade
and Adolescent Psychiatry and others.

difficulty).

al Association,

my of Child
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Have appropriate qualifications to conduct an evaluation and/or to tes
including language, cultural competency, and other qualifications spe

tify at court,
cified in

CP&P contracts.
Should be competent in the cultural norms of the child/parent being e
Utilize language and culturally correct testing.

Children;

Sex offenders;

Domestic violence victims and batterers;
Persons with developmental disabilities; and,

@)
@)
(@)
@)
@)

intellectual tests that will need to be interpreted by a licensed psychol

familiar with the norms and the uses of that test with the relevant pop
Are experts in the use of appropriate interview techniques.

Evaluators must be aware of personal and societal biases and engage in nondi

practice. Evaluators engaging in expert evaluations in child protection matters con

biases regarding age, gender, race, ethnicity, national origin, religion, sexual orient
disability, language, culture, and socioeconomic status may interfere with an objec
and recommendations. Evaluators should be aware of the potential for defensivene

Have expertise in working with relevant clinical populations, including:

Persons with psychiatric/neurological/neuropsychiatric diagnosi
Have expertise with the instruments employed, including psychologic

Must not serve as an expert evaluator if they are the treating professio

valuated.

S.
al and

ogist, who is
ulation.

nal.

scriminatory
sider how
ation,

tive evaluation
ss on the part

of participants, given the circumstances, and must take this into account when conducting the

evaluation and upon making recommendations. Evaluators recognize and strive to
such biases. If unable to overcome his or her own biases, the evaluator will either
from the evaluation or seek assistance in completing the evaluation. When interpre
evaluation results, evaluators must be aware that there are diverse cultural and com
methods of child rearing, and consider these in the context of the existing local Sta
laws. Also, evaluators should use, whenever available, tests validated with popula
to those being evaluated.

Evaluators avoid multiple relationships to maintain objectivity. In conducting
evaluations in child protective matters, evaluators avoid multiple role relationships
generally do not conduct forensic evaluations in child protection matters in which t
provided clinical services for the child or the immediate family, or have had other 1
that may compromise their objectivity. Providing clinical services to the child or ot
participants following an expert evaluation is discouraged. A treating professional
to testify, but should NOT recommend a permanency plan.

3. Procedural Guidelines: Conducting an Evaluation

Evaluators and referring parties understand that forensic evaluations in child welfa
protection matters may present a wide variety of legal and/or ethical considerations
and all parties appreciate the need for timeliness in child protection matters (e.g., ¢
evaluation referral, scheduling appointments, completion of reports).
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The purpose of the evaluation should be clear upon referral and should outlin

ngs

e the specific

questions to be addressed by the evaluation. In all cases, the referring party or parties should

clearly state the purpose of the evaluation in writing and pose specific questions to

in the evaluation.

Based on the nature of the referral issues and questions, the scope of the evalu
determined in the referral or by the court, in consultation with the evaluator.
referral questions and scope of the evaluation have been accepted by the evaluator.
evaluator chooses appropriate methods with which to address the questions. Evalu
identify relevant issues not anticipated in the referral questions that could enlarge t
the evaluation; these should be conveyed to the parties as early as possible. For is
the scope of the evaluator’s competency, the evaluator considers recommending ac
services or evaluations.

Evaluators inform participants about the disclosure of information and the lix
confidentiality.

e When an evaluation is court ordered, it is not privileged and the evaluator i
individuals of the nature of the evaluation and that the evaluation will be di
other parties as provided by court order. Evaluators conducting an evaluati
protection matters ensure that the participants, including the child (to the e
are aware of the limits of confidentiality for the evaluation results. If the p
or court is paying for the evaluation, the evaluator so informs the individua

When an evaluation is not court ordered, evaluators performing evaluation
protection matters should obtain informed consent from all adult participan
children and youth consistent with their developmental capacity to understz

When an evaluation is obtained by a party in an abuse/neglect or terminatic
without the apparent knowledge or consent of the child welfare agency, gu
litem, and/or the court, the evaluator should advise the party being evaluate
to obtain and review appropriate and relevant information from the child w
guardian ad litem, and/or the court.

Evaluators use multiple methods of data gathering. Evaluators generally use n
methods of data gathering, including, but not limited to, clinical interviews, obsery
psychological testing that are sufficient to provide appropriate substantiation for th
Evaluators should review relevant reports (e.g., information from child protection
social service providers, law enforcement agencies, health care providers, child ca
schools, and institutions). In evaluating parental capacity to care for a particular ch
quality of the parent-child interaction, evaluators should make reasonable efforts t¢
formal observations of the child together with the parent, unless such observation i
necessary to respond to the questions posed in the evaluation or to support the recc
and conclusions of the evaluator. Evaluators in some circumstances may rely on fa
observations conducted by other neutral and competent professionals. It is recogni
some circumstances, parent-child observations may not be necessary. Also, in son
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circumstances, it may not be advisable to require parent-child contact for purposes
evaluation. For example, in cases where the safety or well-being of the child is cle
jeopardy or parental contact with the child has been prohibited by the court. In suc
evaluator should note explicitly the reason(s) that a parent-child observation was n
Evaluators may also interview extended family members and other individuals, wh
(e.g., caregivers, grandparents, and teachers). However, these should not be consid
substitutes for formal observation.

Evaluators are able to provide clarification and answer questions relating to t
evaluation(s) completed. Once an evaluation is completed, the evaluator must be
speak with CP&P staff such as the assigned caseworker if there are any questions
regarding the evaluation.

IV. Best Practices for Expert Forensic Evaluations

Forensic evaluations may be needed at any point in time during the lifespan of a cl
services case. The need for a forensic evaluation may emerge during the course of
investigation to assist with developing understanding or seeking clarity around the
child abuse/neglect. More commonly, mental health evaluations may be required {
the decisions by the court of the Division made about placement, reunification, per
visitation. Finally, forensic evaluations are typically required for guardianship (ter
parental rights) litigation.

1. During an Investigation
The Role and Function of Forensic Evaluations during an Investigation

During an investigation, evaluations may be needed to assist CP&P and the Courts
whether abuse and/or neglect occurred. These evaluations are meant to assist in cla
gathering additional information for investigative purposes with the lens of an exp
sufficient evidence or clarity about the case has been achieved through the investig
the CP&P caseworker via interviews and collateral review, or teamed efforts with
enforcement or others involved in the investigative process, it is often not necessar
the services of an expert for an evaluation during an investigation

Forensic evaluations during the investigatory phase of the case may be warranted &
investigative efforts conducted by CP&P (and law enforcement). These situations
include allegations of sexual abuse and emotional abuse/neglect. In addition, an ey
during the initial involvement with a child may assist CP&P in determining the im
event on a child’s psychological functioning.

Evaluations that may be required during the course of an investigation are almost

sensitive matters. Thus, it is recommended that referrals be made as close to the p
the allegation or the occurrence of the alleged incident as possible:
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Evaluators should receive referrals within 10 working days of the report.
An appointment by the evaluator should be granted within 10 working day:
referral.

CP&P shall provide available background materials by the time of the eval
Evaluators should complete their reports and provide them to CP&P within
days following completion of the evaluation.

These guidelines recommend that no more than 45 days pass between the initial re
provider for an assessment, to the date the written report, with recommendations, i
CP&P for review.

The Forensic Evaluation Process during an Investigation

In consultation with supervisory staff, and the DAG if litigation is contemplated o1
has been filed, CP&P caseworkers should select a provider who has the appropriat
to perform the evaluation. In many cases, child protection staff should access their
Diagnostic Treatment Center to conduct these evaluations. CP&P requires license
to conduct evaluations. In most cases, these will be licensed psychologists. When
physiological factors, medical illness, medication, neurological, or psychiatric diso
complex, an evaluation by a psychiatrist or physician may be necessary. In limite
circumstances, an assessment by a LCSW may be appropriate.

The purpose of the evaluation during the investigatory phase of a case must be clez
outline the specific questions to be addressed by the evaluator. Confirm with the ¢
purpose of the evaluation. It is particularly important to limit the number of interv
evaluations a child experiences for both validity reasons and to avoid re-traumatizi

Investigation Evaluation Referral Questions:

Is this child’s presentation consistent with the allegation?

To what degree has the child been harmed or traumatized by the event?
Is this child able to participate in court proceedings?

Other questions relevant to the specific case.

Evaluators should use multiple methods of data gathering.

The evaluator should be provided with certain background information, which incl

CP&P investigation report (or summary report) that is current/up to date;
Existing prior psychological and psychiatric evaluations of the child and bi
parent(s);
Available law enforcement records including police reports; criminal charg
convictions; taped interviews, if available; and Promis/Gavel history of off]

ngs
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If a child is to be evaluated, the CP&P caseworker assigned to the case should acco
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Prior CP&P history, including all prior referrals, with a finding for each
allegation/investigation; investigative summaries;

Complaint filed in court; and,

Known mental health, substance abuse, or domestic violence history.

ngs

mpany the

child to the evaluation to support the child, to be available to provide any additional information

and to hear directly from the evaluator any initial findings or recommendations. W
possible so as to best inform the evaluation, the investigative worker should accom
child. Whenever possible a trusted adult should also accompany the child.

During the clinical interview, an evaluator:

Once the evaluation has been completed, the summary and report should include:

Establishes “Ground Rules” between the evaluator and the child.
Explains to the child, in age appropriate and developmentally appropriate te
nature and the scope of the evaluation.

Establishes the child’s developmental and cognitive ability to participate in
evaluation.

henever

pany the

rms, the

the

Establishes the child’s competency. Does the child know the difference between the truth

and a lie, real or pretend?

Obtains the child’s version of the incident.

Notes the child’s affect upon describing the incident.
Asks questions to gather past history.

Determines family relationships.

Determines peer relationships.

2. During Permanency Planning/Hearings
The Role and Function of Forensic Evaluations during Permanency Planning

At the time of referral and over the course of a child or adolescent’s time under CP

Reason for the report — summary background;
Nature of the allegation;
Prior history;

Documentation including a summary of the interview and direct quotes by the person

being interviewed;

Clinical finding and explanation;

Any formal diagnosis;

Clinical determination — indicate whether supported/not supported; and,
Recommendations.

'Hearings

&P custody,

mental health evaluations may be required to contribute to the decisions made about placement,

)




Guidelines for Expert Evaluations in Child Abuse/Neglect Proceed

permanency, and parental rights. During permanency planning and hearings, eval
often used for:

Interim Evaluation: The interim evaluation is meant to guide reasonable ef]
reunification.

Ten Month Conference: The ten month conference is used to prepare a pet
for the child or youth in out-of-home placement. Before moving forward,
reports should be reviewed. It would be useful if the evaluator from the in
evaluation was also utilized at this point.

Periodic Evaluation — Evaluation of Imminent Concerns Arising during Plg

ngs

nations are

forts for

rmanency plan

any previous
ferim

wcement: An

evaluation of imminent concerns is used to assess any risks or challenges tl
may incur during the course of the protective services or guardianship litig
Examples include:
o Disruption of the current placement;
o Acute crisis (e.g., psychiatric hospitalization, severe medical illness
arrest, school disruption); and
o Significant change in response to visitation.

Forensic Evaluation Process during Permanency Planning/Hearings

The purpose of the evaluation should be clear and should outline the specific quest
addressed by the evaluation. The following referral questions should help to guide
evaluations at each of the stages identified for permanency planning/hearings:

Interim Evaluations Referral Questions:

What services are needed for reunification?

What impact has the abuse/neglect history had on the child?

What are the risks that need to be addressed?

Is the parent fit and able to parent the child?

What actions are recommended to address the risks?

What are the strengths that can be built upon?

What visitation can be safely afforded between parents and their child(ren)

Ten Month Conference Referral Questions:

e e o o

What progress has been made towards eliminating the harm?

What still needs to be done?

Are there any new areas of need?

If a home other than the child(ren)’s current placement is being considered
best interest of the child(ren) to move to another placement if proposed by
to stay permanently where he or she is residing?

hat the child
ation.

, runaway,

ions to be
> forensic

>

, s it in the

the parents, or
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It may be necessary to reevaluate the permanency plan. All of the questions above
to any such reevaluations.

Evaluators should use multiple methods of data gathering.

Guidelines for Expert Evaluations in Child Abuse/Neglect Proceed

Can this child transition back to the biological parents, without experiencin

than good?

o If bonding and attachment are issues, an evaluation by a psychologi

necessary. A psychiatrist may contribute information within his or
expertise.

Have the correct services been provided so far, and is there a need for a red

modification, or expansion of services?

For these evaluations, the evaluator should be provided with certain background in
which includes:

All evaluations should include a review of comprehensive, accurate background in
clinical interview; and the use of an appropriate assessment tool.

ngs

g more harm
stis

her area of

uction,

would apply

formation,

Existing prior psychological and psychiatric evaluations of the child and biological

parent(s);

Existing treatment reports for biological parents and child,

Known mental health, substance abuse, or domestic violence history;
Visitation reports;

Complaint for guardianship, if filed;

CP&P investigation report (or summary report) that is current/up to date;
Prior CP&P history, including all prior referrals, with a finding for each
allegation/investigation; investigative summaries;

Most recent CP&P court report;

Important selected contact sheets from the CP&P case record;

Available law enforcement records including police reports; criminal charg
convictions; taped interviews, if available; and Promis/Gavel history of offi
Additional information the parent wants to share with the evaluator; and,
Any further available information requested by the evaluator.

es and
enses;

formation; a

The evaluator should have access to all information he or she deems necessary in order to

respond to the questions posed.

Periodic Evaluation — Evaluation of Imminent Concerns Arising during Placement

Referral

Questions:

Identify impact of presenting problem.
What are the recommended services or actions to address the problem?
Should the permanency plan change?

13




Guidelines for Expert Evaluations in Child Abuse/Neglect Proceed

ngs

For Periodic Evaluations of Imminent Concerns Arising during Placement, documented relevant

information is needed as well as all available relevant reports, such as:

Medical reports;

Police reports;

School reports;
Psychiatric reports; and
Relevant contact sheets.

3. During Litigation for Guardianship Complaints

The Role and Function of Forensic Evaluations during Litigation for Guardianship

Complaints

Guardianship evaluations consist of fitness and bonding assessments during trial p
after a guardianship complaint has been filed. Ideally, both the fitness and bondin
are completed by the same psychologist.

The presumption is that fitness and bonding assessments are required for guardian
It is recognized that in some circumstances, parent-child observations may not be 1
advisable for purposes of the evaluation. For example, in cases where the safety or
the child is clearly in jeopardy or parental contact with the child has been prohibite

reparation
g assessments

ship litigation.

necessary or
well-being of

>d by a prior

fitness and bonding assessment, parent-child observations may be bypassed. In such cases, the

evaluator should note explicitly the reason(s) that a parent-child observation was n

A bonding evaluation assesses the relationship between the child(ren) and the prog
caregivers and other household members as appropriate.

Forensic Evaluation Process during Litigation of Guardianship Complaints

Guardianship Evaluation Referral Questions:

What progress has been made towards eliminating the harm?
What still needs to be done?
Are there any new areas of need?
If a home other than the child(ren)’s current placement is being considered.
best interest of the child(ren) to move to another placement if proposed by
to stay permanently where he or she is residing?
Can this child transition back to the biological parents, without experiencin
than good?

o If bonding and attachment are issues, a psychological evaluation is

psychiatrist may contribute information within their area of experti

Assess the child’s bond and attachment to the biological parent(s).
What harm, if any, will result if parental rights are terminated?

ot included.

yosed

, is it in the
the parents, or

g more harm

necessary. A
Se.
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Guidelines for Expert Evaluations in Child Abuse/Neglect Proceed,

o Can the resource family parents mitigate the harm?
Assess the child’s bond and attachment to any proposed adoptive resource
Would severe and enduring harm occur if the child is removed from the pr
adoptive resource parents?

o Can the biological parents mitigate the harm?

Guardianship evaluations call for specific competencies® that are referred to in this

ings

parent(s).
oposed

section.

The evaluator at this stage in most circumstances will be a licensed psychologist o
The licensed professional must be qualified to perform custody/parenting time eva
termination of parental rights evaluations through education, training, and/or supet
the following categories:

Child growth and development;

Psychological testing;

Parent-child bonding;

Parenting skills;

Adult development and psychopathology;

Family functioning;

Child and family development;

Child and family psychopathology;

The impact of divorce or family dissolution on children; and,
. The impact of age, gender, race, ethnicity, national origin, language, cultur

sexual orientation/identity, disability, and socioeconomic status on custody

time evaluations.

£ X0 1000 i O Iht R Pl IRy i

When the following topics are involved, the licensed psychologist or psychiatrist s

r a psychiatrist.
luations and/or
-vision in all of

e, religion,
/parenting

hall have

specialized education, training, and/or supervision in the specific topic, or the licensee shall refer

to a licensed mental health care provider who has that education, experience, train
supervision. The topic areas include:

1. Physical, sexual, or psychological abuse of spouse or children;
2. Physical and emotional neglect of children;

3. Alcohol or substance abuse that impairs the ability to parent;

4. Medical/physical/neurological impairment that affects the ability to parent;
5. Other areas beyond the licensee's expertise that are relevant to the custody,
evaluation.

Evaluators may identify relevant issues not anticipated in the referral questions th4

ng, and/or

or
parenting time

t could

enlarge the scope of the evaluation. At this stage, it is important to consider some
factors or issues in responding to the bonding and attachment referral questions.

These factors include:

3N.J.A.C. 13:42-12.2. Available online at,
http://www.njconsumeraffairs.sov/adoption/psychado 090710.HTM

relevant
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Guidelines for Expert Evaluations in Child Abuse/Neglect Proceedings

Age of the child,;

The developmental stage of the child;
Child’s history of abuse and/or neglect;
Child’s resiliency;

Parenting skills of both sets of parents;

Length of time in biological parents’ care;

Number of placements;

Length of time in each placement;

10. Previous failed reunification attempts;

11. Child’s wishes, weighted in accordance with developmental functioning;

12. Demonstrated willingness and ability of both biological parents and propos
resource parents to comply with services;

13. Demonstrated willingness and ability of both biological parents and propos
resource parents to recognize and meet the child’s needs, including issues 1
reunification or adoption;

14. History of child’s interaction with both biological parents and proposed ad
parents;

15. Issues that may affect child’s behavior during a bonding evaluation; and,

16. Sibling bonds/other attachments.

3P PG IS U o o 7 £

Evaluators should use multiple methods of data gathering.

Evaluators should be provided with the same background information listed under
During Permanency Planning/Hearings.

Any special needs - medical or emotional - of the child or biological parents;

ed adoptive

ed adoptive
elating to

Optive resource

Section 2:

All evaluations should include a review of comprehensive, accurate background information; a

clinical interview; and the use of an appropriate assessment tool.

The evaluator should have access to all information he or she deems necessary in order to

respond to the questions posed.
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Chrents’ Farngbork

Child Protection and Permanency (CP&P) is New Jersey’s child
protection and child welfare agency within the Department of
Children and Families (DCE). Its mission is to ensure the safety,
permanency, and well-being of children and to support families.
As mandated by state law (Title 9 and Title 30), AP&P is
required to investigate all reports of child abuse and child neglect.

Parenting is rewarding, but it is not always easy. When problems
arise in a_family, it is often the children who are emotionally or
physically affected. Unfortunately, some parents do not know
where to turn to get help for their children or themselves. This
handbook was written to explain the role of CP&P workers
and other staff who work together to serve you and your family.
CP&P recognizes this can be a very difficult time for you and
your family. You may have many questions along the way, so feel
free to speak to your worker about your concerns at anytz’;ﬁza

Please remember our goal is to help you ensure |
the safety and well-being of your child.

Your Local Office Information:

Worker’s Name:

Phone:;

Supervisor’s Name:

Phone:

Local Office Address:

Phone;




Fhrents’ FHArzqlock

Why has a worker from CP&P come to my home?

A worker has come to your home because CP&P received|a report
that your child may have been abused or neglected, or may be
at risk of abuse or neglect. State law requires any person having
reasonable cause to believe a child has been abused or neglected
must report this to CP&P. A report is made on behalf of a child; it is
not made against a parent or a family.

What is child abuse and neglect?

Child abuse or neglect is serious harm or a risk of serious harm
to a child caused or allowed by a parent, caregiver, or any person
responsible for the welfare of a child. |

Inmost cases, families cooperate with CP&P during the invesLigation
process. However, there are times when a family is not wFIIing to
talk with a worker. Please understand we came out of concern
for your child and your family. During an investigation, CP&P is
required to meet with parents and all children in the household.
If a family refuses to allow a home visit or otherwise prevents the
worker from seeing a child, CP&P may seek help from the police
or the courts.

What if | don’t want a worker to investigate
my family?

Who filed the report? |

By law, CP&P cannot tell you who made the report. The worker
will be as specific as possible in relating the details of the [report.
Remember, the worker has come to your home to ensure the
safety and well-being of your child. Once the worker completes
the investigation, you will receive a letter notifying you‘of the
findings of the investigation. |

|
|



Will my child be taken away?

In the vast majority of cases, NO. In fact, the majority of the|children
served by CP&P remain in their homes. Our goal is to ensure
children’s health and safety needs are met and to help|parents
care for their children in their own home. Unless your child|is at risk
of harm, we will work with your family to make a plan to keep your
family together.

If your child must be removed from your home, CP&P may ask you
to identify family members or friends who can care for your child.
In the small number of cases in which CP&P determines a child
is at immediate risk or harm, we will ask the court for perjmission
to remove a child and provide an immediate placement either
with family members or a foster home. In an emergency, CP&P
can remove a child before getting the court’s permission, but is
required to appear in court to request approval within two court
days of the child’s removal. Remember, if your child is r%moved
from your home to ensure his or her safety and weII—bein, our
goal is to return your child as soon as it is safetodo so. |

|
|
NO. CP&P does not file criminal charges and does not have the
authority to arrest. However, in certain situations, such as a report
of sexual abuse, serious physical injury, or death of a child, the law
requires CP&P to notify the County Prosecutor’s Office who has the
authority to file criminal charges.

|

What happens during an investigation? |

The worker gathers information about the report of abuse or
neglect by speaking to you and members of your hou$eho|d.
The worker must see all of the children who reside in your)home,
particularly the child on whose behalf the report was filed. The

|

Does CP&P file criminal charges?




Erernls’ FHAazs,

worker may also want to speak to your child’s school|teacher,
pediatrician, school counselor, or other persons who may have
relevant information. You may also want to provide the worker with
the names of other people who know you, such as a member of the
clergy or a neighbor. These interviews with your family and other
significant people form the basis of the worker’s investigation.

During the first contact with you and throughout your involvement
with CP&P, the worker will assess the safety of the child in your care.
If the worker identifies safety factors, you will be asked to take steps
to ensure the child’s safety and to sign a Safety Protection|Plan.

All families have strengths. If CP&P becomes involved Mith your
family, you and your worker will identify yours. Together, you will
create a plan building upon your strengths by using available
services and supports to ensure your family is safe an% stable.
Your family’s active participation in developing the case plan helps
you talk about the steps and solutions that will best méet your
family’s needs. The case plan is reviewed any time a family"s needs
have changed or every six months at a minimum. |

What kind of services/help does CP&P provide
to families?

CP&P offers a variety of services either directly or'throug other
agencies. Your worker will explain these and other specific services
available in your community, which may include:

» Case Management

» Family support services such as parenting skill training,
counseling, child care, and other therapeutic services

» Child behavioral health services ‘

» Mental health services




» Domestic violence services

» Substance abuse treatment
» Information and referral to other state and community agencies
» Foster and residential care

» Adoption and kinship legal guardianship

Parents may be responsible for contributing toward the cost of
services and will be asked to provide information about income.
Services needed will not be denied if parents cannot afford
to pay for them. Many families have been found eligible for free

services.

What are my responsibilities and rights? |

Your responsibilities are to: |
» Provide a safe and loving home for your child

|
» Support your child financially. (If your child enters fosteT
placement, a referral for child support will be made) i

» Tell your worker what you see as your family’s strengths ?nd also
help to identify resources that may be sources of strength and
support to your family |

» Tell your worker what you see as your family’s challenges and
how you would like to solve them

» Work in partnership with CP&P staff on the plans and tasks
necessary to strengthen your family }

» Tell your worker about major changes in your life (within seven
days) such as changes of address, telephone number, people
who live with your family, marital or civil union status, %nd any
other changes that may affect your family or your case p‘!lan

» Provide necessary information to receive appropriate sFrvices,
including financial information
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Your rights include, but are not limited to, the following:
» Know why CP&P is involved with your family (full disclosure)
» Know what CP&P expects from you and your child

» Accept or refuse services which are not court ordered
» Know what services CP&P can and will provide to your family

» Request the services of a professional interpreter (if the CP&P
worker speaks a language in which you are not fluent) at no cost
to you

» Consult with a lawyer at your own expense at any time and to
be represented by a lawyer who is either of your own choosing
or appointed by the court when you appear in court oﬁ actions
concerning your child or your parental rights |

decisions made by CP&P (court-ordered decisions are not

» Request dispute resolution when you are not satisﬁFd with
subject to dispute resolution)

What happens after an investigation? |

On April 1, 2013, new regulations took effect modifying DCF’s
findings following child abuse and neglect investigations.
Previously, the Department of Children and Families’ had two
categories, Unfounded and Substantiated.

This new system is designed to allow DCF more specific
findings categories to more appropriately reflect the particular
circumstances present in each investigation, allowing for better
partnership with families and better outcomes for children. This
change also provides fairness in the operation of the Child Abuse
Record Information system and allows DCF to better protect
children by requiring the maintenance of all records where children
were harmed or exposed to risk of harm, even where the statutory
definition of child abuse or neglect could not be met.




Substantinted

A preponderance of the evidence establishes that a child|is an
abused or neglected child as defined by statute; and either the
investigation indicates the existence of any of the absdolute
conditions; or substantiation is warranted based on consideration
of the aggravating and mitigat'mg factors.

Substantiated findings are dis osed for a Child Abuse Record

Inf matlon ?(CARI) chec

l'ismfrlwhec(

A preponderance of the ewdente establishes that a child fis an
abused or neglected child as deﬁr;ed by statute; but the act or acts
committed or omitted do not warrant a finding of substantiation
upon consideration of aggravatinég and mitigating factors.

Established findings are not dlsclosed upon a CARI request but
are maintained in agency records

 Not EstAblished

There is not a preponderance of ﬁhe evidence that the child is an
abused or neglected child as defined by statute, but evidence
indicates that the child was harmed or placed at risk of harm.

Not Established findings are not fidisclosed upon a CARI request
but are maintained in agency records.

, ' me ;m{ec{

There is not a preponderance of the evidence indicating that a
child is an abused or neglected child as defined by statute, and
the evidence indicates that a child was not harmed or placed at

risk of harm.

Unfounded findings are not disclosed upon a CARI request and
are eligible to be expunged if certain criteria are met. |
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Absolutely Substantiating Circumstances

2

The death or near death of a child as a result of
abuse or neglect;

Subjecting a child to sexual activity or exposure
to inappropriate sexual activity or materials;

The infliction of injury or creation of a condition
requiring a child to be hospitalized or to receive
significant medical attention;

Repeated instances of physical abuse committed
by the perpetrator against any child;

Failure to take reasonable action to protect a
child from sexual abuse or repeated instances of
physical abuse under circumstances where the
parent or guardian knew or should have known
that such abuse was occurring; or

Depriving a child of necessary care which either
caused serious harm or created a substantial risk
of serious harm.




Aggravating Factors

» Institutional abuse or neglect;

» The perpetrator’s failure to comply with court
orders or clearly established or agreed-upon
conditions designed to ensure the child’s safety,
such as a child safety plan or case plan;

The tender age, delayed developmental status
or other vulnerability of the child;

Any significant or lasting physical, psychological,
or emotional impact on the child;

An attempt to inflict any significant or lasting
physical, psychological, or emotional harm on
the child;

Evidence suggesting a repetition or pattern of
abuse or neglect, including multiple instances
in which abuse or neglect was substantiated or
established; and

The child’s safety requires separation of the child
from the perpetrator.




Farenss FHarzs

Mitigating Factors

>

Remedial actions taken by the alleged perpetrator
before the investigation was concluded;

Extraordinary, situational, or temporary stressors
that caused the parent or guardian to act in an
uncharacteristic abusive or neglectful manner;

The isolated or aberrational nature of the abuse
or neglect; and

The limited, minor, or negligible physical,
psychological, or emotional impact of the abuse
or neglect on the child.




Is there an opportunity to disagree with a CP&P
decision?

YES. If you disagree with a decision, you should first notify your
worker and his or her supervisor of your disagreement. If your
disagreement cannot be resolved, notify the Casework Supervisor,
then the Local Office Manager, and lastly the Area Director. If
you are still unable to resolve a problem you may contact the
Department of Children and Families’ Office of Advocacy at:

1-877-543-7864 |

You may have a right to appeal certain decisions made %)y CP&P
within 20 days of receiving written notification. (You would not
have to go through the CP&P Local Office first.) Examples of such
a decision would include a substantiated or established finding of
abuse against you or a decision about services provided through
CP&P. You can appeal and request an administrative hearing which
an Office of Administrative Law Judge conducts. \‘
To request a hearing contact, in writing: |

|

|

|

New Jersey Department of Children and Families |
Administrative Hearings Unit |

PO Box 717 |

Trenton, NJ 08625-0717 \
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If you believe CP&P has discriminated against you because
of a disability, please speak with CP&P supervisory staff.
You may also file a grievance with:

New Jersey Department of Children and Families
Legal Affairs
Americans with Disabilities Act Coordinator
PO Box 717
Trenton, NJ 08625-0717

How can | get in touch with CP&P?

On the first page of this handbook your worker has provihed the
address and phone number of the local office that will se}ve your
family. Your local office is open from 9:00 a.m. to 5:00 p.m. each
working day. |

After 5:00 p.m. and on weekends and holidays, if you have cbncerns
about a child’s safety or other emergency, you can call the
Child Abuse/Neglect Hotline at 1-877 NJ ABUSE

Are there other agencies or
hotlines to help families in need? |

In addition to CP&P, there are other organizations to brovide
assistance to your family. Your worker will help identify reFources
in your community. ‘

The following page lists a few telephone numbers that can provitde help.

\
Many thanks to the Massachusetts Department of Social Services for sharing }
ideas from their Parents Guide to Child Protective Services.




Important Numbers

Child Abuse Hotline Any person with reasonable cause th believe a
1-877 NJ ABUSE child has been abused or neglected $as a legal
(1-877-652-2873) responsibility to report it to CP&P. Calls may be
TTY 1-800-835-5510 made anonymously.

Family Helpline If you are feeling stressed out, call t | speak to
1-800- THE KIDS a trained volunteer of Parents Anonymous who
(1-800-843-5437) can provide support and refer you to|resources

in your community. \

Children’s System of Care Call this number to find out about services
1-877-652-7624 for children and teens with emotional and
behavioral health care challenges and their

DomesticViolence Hotline  Call this number for information about/domestic

1-800- 572 SAFE (7233) violence services in your local area. \

!

I
Addictions Hotline of NJ Call this number for information and treatment
1-800- 238-2333 referrals for substance abuse. |

: |
Statewide Parent Advocacy This organization provides support to parents
Network (SPAN) and caregivers and advocates for their Tights.

1-800- 654-SPAN (7726)

|
|

NJ State Bar Association If you need to find a lawyer, your County Bar
Automated Helpline Association can help. The State Bar Association
732-249-5000 can give you the phone number in your“area.
Legal Services of New Jersey Contact this hotline for information, ad}vice, and
1-888-LSNJ-LAW referrals for low-income people with civil legal
(1-888-576-5529) problems.

w
This phone number refers callers to various
human services in their community. |

2-1-1 (www.nj211.0rg)

At this web site you can find out about programs
NJ Helps (www.njhelps.org) for children, fanl'lil.ie's: and individuals. Yow\cary a[so
prescreen for eligibility for Food Stamps, Medicaid,
and other programs.

|
[
If you are deaf or hard of hearing, please call 1-877-294-4356 TTY to access an)‘( hotline.




Our goal is to help you ensure
the safety and well-being of your child.
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The Family Law/DYFS Overlap: “What Every Family Lawyer Needs to Know”

An NJICLE Seminar Presented by Michael R. Ascher, Esq.
' Einhorn Harris Ascher Barbarito & Frost, PC
SEPTEMBER, 22, 2011

The New Jersey Child Abuse Statute (NJS.A. 9:6-1, et seq.), contains provisions which create a
multitude of issues impacting parents, attorneys, physicians and mental health care providers. The statute’s
definitions of abuse or neglect are quite expansive and extend far beyond actual physical or emotional abuse or

failure to provide proper care or supervision. An exhaustive analysis of the definitions are are set forth in G.S.

v. The Department of Human Services, 157 N.I. 161 (1999). The statute presents issues which impact the

DYFS proceedings as well as effecting Family Part matters (dissolution and non-dissolution), Criminal Matters
and Domestic Violence cases. The Statute creates an absolute obligation on behaif of all individuals to report
instances of child abuse. N.J.S.A. 9:6-8.10. Thus, any person having reasonable cause to believe that a child
has been subjected to abuse or neglect is duty bound to report the same immediately to the Division of Youth
and Family Services on a confidential basis. N.J.S.A. 9:6-8.10a. Failure to make a report constitutes a
disorderly person offense. The reporting requirement extends to all persons including those covered by
evidential privileges.

After instances of child abuse or neglect are reported to the Division, N.J.S.A. 9:6-8.36a requires the
Division to transmit the allegations to the County Prosecutor’s Office for its review. The Division then

undertakes a Child Protection Investigation governed by the provisions of the Administratived Code N.J.A.C.

10:129-1.1, et seq., which defines when an Investigation is required, timeframes, necessary evidence and related
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issues. It also contemplates the potenﬁal implementation of an emergency (DODD) rem

B

oval. During the
investigation, a determination is made whether or not the allegations are substantiated or [unfounded. Any
unfounded allegations must be expunged from the Division’s records. N.J.S.A. 9:6-8.40a, N.J.A.C. 10:129-6.1,
et seq. If the allegations are substantiated, the offender’s name is placed in a central registry. | An appeal from a
substantiation must be filed within twenty (20) days of the notice.

If the allegations are substantiated, the Division may employ a broad array of remedial plans including an
important but rarely used, “preliminary procedure” mechanism. N.J.S.A. 9:6-8.35. There is great significance
to that provision since any statement made by the client during a preliminary conference cannot be admitted
into evidence either at a DYFS Fact Finding Hearing or in a Court of Criminal jurisdiction af any time prior to
conviction. The usefulness of this provision cannot be overstated. It permits the client to provide information
and engage in negotiations with the Division without those statements having evidential effect. It is especially
important due to the required exchange of information between DYFS and Law Enforcement, It also creates a

basis for entering into a Protective Order barring the later use of statements made to a DYFS|worker or mental

health professional/s. Every attempt should be made to implement the preliminary procedure protocol, or

alternatively, to enter into a Protective Order during any pending DYFS proceeding.

Due to the inter-relationship between DYFS proceedings and other matters, th

e issue of dual

representation may arise. Since allegations of child abuse or domestic violence are exchanged between the

Division and Law Enforcement Agencies, the possibility of criminal charges necessarily ar
based upon the confidential nature of DYFS proceedings, there was a prohibition against

handling both the DYFS and the criminal matter. That issue was raised and considered in tw

with different results. In DYFS v. J.C., 399 N.J. Super. 444 (Chan. Div. 2006), the Court cg

matter of public policy, dual representation was prohibited. However, in DYFS v. V.J., 38
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a single attorney
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ncluded that as a

36 N.J. Super. 71

(Chan. Div. 2006), the Court rejected the contention that an attorney’s representation of the D

the DYFS and criminal matters offended statutory confidentiality. The Appellate Division finz

issue in DYFS v. N.S. and R.B., 412 NJ. Super. 593 (App. Div. 2010). There, the Co

competing concerns and established a procedure allowing dual representations subject to 1

efendants in both
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preserving the confidentiality. The Court recognized that any authorization for criminal coy

=

Insel to undertake
representation in a parallel Title 9 case would be subject to the provisions of N.J.S.A. 9:6-8.10a, concerning the
confidentiality of DYFS records and proceedings. It further recognized that confidentiality could be pierced in

App. Div.) certif:

the criminal proceeding pursuant to the holding in State v. Cusick, 219 N.J. Super. 452 (
denied. 109 N.J. 54 (1987). It therefore held that no automatic disqualifying conflict exists|when an attorney
assumes the tandem roles of counsel for the same Defendant in both the Title 9 actions.

Apart from the dual representation arising from parallel Title 9/criminal proceedings, dhal representation
can occur when parents are involved in domestic violence litigation. Instances of domestic violence which
occur in the presence of children are reported by law enforcement to the Division which then implements an
investigation. Moreover, the same issue surrounding dual representation would arise and would be subject to
the rationale espoused in G.S., supra.

On_ce an attorney undertakes DYFS representation, either on a dual or individual basis, it is absolutely

necessary to understand the provisions of Title 9. The Division undertakes litigation under the statue and the

Administrative Code. Therefore, it is essential for practitioners to be totally conversant with DYFS’ own

requirements for justifying interference with parental rights. The DYFS realm is different than other aspects of

law. DYFS possesses an extraordinary advantage since it can present hearsay evidence pursy

ant to statute and

Court Rule. However, there are constraints limiting how far the Division can make use of hearsay. A finding

of abuse or neglect must be based upon a preponderance of the evidence and only upon comp
relevant evidence. N.J.S.A. 9:6-8.46(b)(2); R. 5:12-4d; DYFS v. M.C., 201 N.J. 328 (201(

potential outcome in the DYFS proceedings, counsel must be aware of the potential pitfalls ari

proceedings in either Criminal and Family Courts or Domestic Violence Court. If dual

inappropriate based on expertise factors, then a team approach should be implemented.

ctent material and
)). Whatever the
sing from parallel

representation is




ICLE SEMINAR

The New Jersey Child Abuse Statute (N.J.S.A. 9:6-1, ef seq.), contains provision,
multitude of issues impacting parents, attorneys, physicians and mental health care
statute’s definitions of abuse or neglect are quite expansive and extend far beyond ag
An exhaustive

emotional abuse or failure to provide proper care or supervision.

definitions are are set forth in G.S. v. The Department of Human Services, 157 N.J. 1

s which create a

providers. The
tual physical or
analysis of the

61 (1999). The

statute presents issues which impact the DYFS proceedings as well as effecting Family Part matters

(dissolution and non-dissolution), Criminal Matters and Domestic Violence cases. The Statute creates

an absolute obligation on behalf of all individuals to report instances of child abuse. N1J.S.A. 9:6-8.10.

Thus, any person having reasonable cause to believe that a child has been subjected to abuse or neglect

is duty bound to report the same immediately to the Division of Youth and Family
confidential basis. N.J.S.A. 9:6-8.10a. Failure to make a report constitutes a disorderly
The reporting requirement extends to all persons including those covered by evidential 1

After instances of child abuse or neglect are reported to the Division, N.J.S.A. 9:
the Division to transmit the allegations to the County Prosecutor’s Office for its review
then undertakes a Child Protection Investigation governed by the provisions of the Adm
N.J.A.C. 10:129-1.1, et seq., which defines when an investigation is required, timefr:
evidence and related issues. It also contemplates the potential implementation of
(DODD) removal. During the investigation, a determination is made whether or not th
substantiated or unfounded. Any unfounded allegations must be expunged from the D1
N.J.S.A. 9:6-8.40a, N.J.A.C. 10:129-6.1, et seq. If the allegations are substantiated
name is placed in a central registry. An appeal from a substantiation must be filed wi
days of the notice.

If the allegations are substantiated, the Division may employ a broad array of

including an important but rarely used, “preliminary procedure” mechanism. N.J.S.A.
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is great significance to that provision since any statement made by the client during a preliminary

conference cannot be admitted into evidence either at a DYFS Fact Finding Hearing|or in a Court of

Criminal jurisdiction at any time prior to conviction. The usefulness of this provision cannot be
overstated. It permits the client to provide information and engage in negotiations with the Division

without those statements having evidential effect. It is especially important due|to the required

exchange of information between DYFS and Law Enforcement. It also creates a basis for entering into
a Protective Order barring the later use of statements made to a DYFS worker or mental health
professional/s. Every attempt should be made to implement the preliminary procedure protocol, or
alternatively, to enter into a Protective Order during any pending DYFS proceeding.

Due to the inter-relationship between DYFS proceedings and other matters, the issue of dual
representation may arise. Since allegations of child abuse or domestic violence are exchanged between
the Division and Law Enforcement Agencies, the possibility of criminal charges necessarily arises. In
the past, based upon the confidential nature of DYFS proceedings, there was a prohjbition against a
single attorney handling both the DYFS and the criminal matter. That issue was raised and considered

in two (2) Trial Courts with different results. In DYFS v. J.C., 399 N.J. Super. 444 (Chan. Div. 2006),

the Court concluded that as a matter of public policy, dual representation was prohibits

DYFS v. V.J., 386 N.J. Super. 71 (Chan. Div. 2006), the Court rejected the contention t

representation of the Defendants in both the DYFS and criminal matters off]

:d. However, in
hat an attorney’s
ended statutory

dRB., 412 NJ.

confidentiality. The Appellate Division finally addressed the issue in DYFS v. N.S. an
Super. 593 (App. Div. 2010). There, the Court discussed the competing concerns a
procedure allowing dual repres.entations subject to Protective Orders preserving the
The Court recognized that any authorization for criminal counsel to undertake rep

parallel Title 9 case would be subject to the provisions of N.J.S.A. 9:6-8.10a,
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confidentiality of DYFS records and proceedings. It further recognized that confidentiality could be

pierced in the criminal proceeding pursuant to the holding in State v. Cusick, 219 N

(App. Div.) certif. denied. 109 N.J. 54 (1987). It therefore held that no automatic disqu
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exists when an attorney assumes the tandem roles of counsel for the same Defendant in
actions.

Apart from the dual representation arising from parallel Title 9/criminal pn
representation can occur when parents are involved in domestic violence litigation
domestic violence which occur in the presence of children are reported by law enf
Division which then implements an investigation. Moreover, the same issue st
representation would arise and would be subject to the rationale espoused in G.S., supra

Once an attorney undertakes DYFS representation, either on a dual or indivi
absolutely necessary to understand the provisions of Title 9. The Division undertakes
the statue and the Administrative Code. Therefore, it is essential for practitioner
conversant with DYFS’ own requirements for justifying interference with parental rigl
realm is different than other aspects of law. DYFS possesses an extraordinary advant

present hearsay evidence pursuant to statute and Court Rule. However, there are con

how far the Division can make use of hearsay. A finding of abuse or neglect must b

preponderance of the evidence and only upon competent material and relevant evidenc

8.46(b)(2); R. 5:12-4d; DYFS v. M.C., 201 N.J. 328 (2010). Whatever the potential

DYFS proceedings, counsel must be aware of the potential pitfalls arising from paralle
either Criminal and Family Courts or Domestic Violence Court. If dual representation

based on expertise factors, then a team approach should be implemented.

K-

both the Title 9

oceedings, dual

Instances of
orcement to the

irrounding  dual

dual basis, it is
litigation under
's to be totally
hts. The DYFS
age since it can
straints limiting
¢ based upon a
e. N.J.S.A. 9:6-
outcome in the
proceedings in

is inappropriate




Il - Findings of Abuse or Neglect

STANDARD OF CARE

Under N.J.S.A. 9:6-8.21, a parent or guardian has committed an act of child abuse or ng

guardian has failed to exercise a minimum degree of care by being aware of an inherent da
and failing to adequately supervise the child or recklessly creating a risk of serious injury t
question of whether child is abused or neglected should focus on the harm to the child and

>glect where the
nger in a situation
0 the child. The
whether that harm

could have been prevented had the guardian performed some act to remedy the situation orjremove the danger.

N.J. Div. of Youth & Family Serv’s v. N.S., 412 N.J.Super. 593, 616 (App.Div.2010) (quoti{n

Human Serv’s, 157 N.J. 161 (1999)).

The standard in deciding whether a guardian has failed to exercise a minimum degree q
negligence. G.S. v. Dep’t of Human Serv’s, 157 N.J. 161, 178 (1999). In G.S., the New Jer

established and discussed the standard of care in child abuse and neglect cases in holding t
had given a child an entire bottle of pills under the false impression that she was administe

guardian was grossly negligent because she “utterly disregarded the substantial probability

result from her actions.” Id. at 183.

Under this standard, accidentally caused injuries may nonetheless form the basis fo
or neglect. /d. at 172-76. In addressing the purpose of the statute, which aims to protect ¢
other than accidental means,' the court in G.S. interpreted the “accidental” language to refé
injury, and where only the result is accidental, the injury is not one of accident. Id. at 176.

FINDINGS OF NEGLECT

g G.S. v. Dep’t of

f care is one of gross
rsey Supreme Court
hat where a guardian
ring one dose, the
that harm would

L’ a finding of abuse
hildren harmed by
:r to the means of the

In order to be considered a neglected child, the child must suffer as a result of his o
to exercise a minimum degree of care causing or creating a substantial risk of physical, em
impairment. A neglected child is one who’s physical, mental, or emotional condition was i
imminent danger of becoming impaired as the result of the failure of his parent or guardia
to exercise a minimum degree of care in supplying the child with adequate food, clothing,
medical or surgical care though financially able to do so or though offered financial or oth
to do so, or in providing the child with proper supervision or guardianship N.J.S.A. 9:6-8
minimum degree of care is a standard of gross negligence, as outlined in G.S.

N.J. Div. of Youth and Family Serv’s v. T.B.,207 N.J. 294, (2011). The New Jersey Sup
revisited and reaffirmed the interpretation of the statute set forth in G.S., noting that a deca
the G.S. decision and the legislature has not amended or altered the language of the statute
T'B., a mother dropped her four-year old son off at home and went out for the evening und
that the child’s grandmother was there to watch him, as the grandmother lived in the home

N.J.S.A. 9:6-8.8(a) Purpose reads, in part: “[t]he purpose of this act is to provide for the protection of childr
who have had serious injury inflicted upon them by other than accidental means.” N.J.S.A.9:6-8.8.
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| dunng the course.of the mvestngatxon, a specific allegatzon of hamn is

- Incidents of Maltreatment

nizﬂnmon
Substantial risk of physical injury means that thé parent, caregiver, imi
member, or the parent’s paramour has created a REAL AND SIGNIFICAN
physical injury which would likely causa disfigurement, death or i
physical health or loss or impainnent of bodily functions. (ABUSE)

Allegation of Harm #10/60

mediate family
T DANGER of
mpairment. of

Thxs allegation. of harm Is to be used when ths type or extent of harm is undeflned but tha

total circumstances lead a reasonable person to believa that the child is in sul
pHysical injury. This allegation.of harm also includes incidents of violencs

hstantial risk of
or intimidation

dxrected toward the child which have not yet resulted.in injury or xmpam;rfnt but which

cfeariy threaten such injury or impairment (ABUSE); or placing a child in
'vhxch is injurious to their health and welfare. (NEGLECT)

environment

NOTE. If, during the course of the investigation, a specific alleqation of harm is. idenﬁﬁed,
the appropriate allegatxon shall be added and a determination mads on ail of the allegations.

If another allegation is determined to be mare appropriate, that allegation.should be-

utxl:zed and the risk unfounded.
NG)TE: NEGLECT STATEMENT

appropnate allegation shall be added and a detérmination made on all the ail

identified, the
ations. If the

hvmg circumstances of thé family lead the investigator to consider temporary protective

custody, the Allegation #76 (Inadequate Food), #77 (Inadequate Shelter), #7¢
Clothing) or #82 (Environmental Neglect) must be added and a determinatio

whether services to meet these basic needs will alleviate the need for tempor;

CJstody.

3 (Inadequate
n made as to
ary protective

Examples of incidents or circumstances that place a child at substantial nsk of physical .

in jury include, but are not limited to, the following:

'« Choking the child. (ABUSE)
s Smothering the child. (ABUSE) g
'« Pulling the child’s hair out. (ABUSE)

= Throwing or shaking a smaller child. (ABUSE)

« Other violent or intimidating acts dxrected toward the child that ca
. orfear. (ABUSE)

. » Violently pushing or shoving the child into fixed or heavy objects. (ABUSE)

g excessive pain
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Circumstances

1

1

1

\!C!DENTS OR CIRCUMSTANCES THAT | IN AND OF THEMSELVE
’ONST'ITUTE RISK OF HARM

ailure to follow a service plan does not in and of itself constitute an allegﬁtion g

Birth cf baby to families involved with the Division does not in and of itself

f(xxme ‘A REPORT

Situations that place a child at substantial risk of harm due |to an injurious

enwronment in the homg (NEGLECT)  _

—-Nﬂc;te' A spec:ﬁc incident must be speCIﬁEd and meet the real and sr+iﬁcant

danger criteria. _ 5 5 ~ X

<4

Domestic violence in the home when the child’s health or safety has been threatened,
as evidenced by-a past history of violence, or uncontroiled beha\nor (NEGLECT)

A perpetrator of child abuse who has been court ordered to remain dut of the home

returns home and has access o the abused child. (ABUSE)

Anyone living in the home has a documented. history of violence toward

children.

The circumstances surrounding the death of one child prowdes reason to believe that .
another child is at real and significant danger of physical injury. (NEGLECT)

Anyone in the home exposes the child to an environment which sxgn&imnﬂy affects

the health and safety based on the use, sale or- -manufacturing of
(NEGLECT)

illegal drugs.

Parent's/caretaker's or anyone in the home whose mental illness and behavior pose a

significant danger to the child's health and safety (NEGLECT)

A court has adjudicated a parent unﬂt and the parent has not compl
which would correct the conditions which led to the court finding.

ted services

S5 DO NOT

f Substantial

Use of physical corporal pumshment in and of itself does not constitute é.n allegation

of Substantial Risk.

S!gnmcant risk of harm or the presence of a real and sxgmﬁcant danger.

Acceptable Reporter/Source -

Any person who has reason to believe that a child is at substan’na! risk
injury may be the Reporter/Source of a CA/N report.—

Usage

constitute a

of physical

The' Reporter/Source must have reason to believe that the mc:dent/mrcum%né:es,

which create the risk of harm, resulted from the following:




: A) A direct action of the parent, caregiver, immediate family member, the
"‘ ; parent's paramour, or other person responsnble for the chzid's welfare.
| ABUSE) s MR M emsimecens e I

L T —

B) The faﬂura of lhe parent, caregiver, immediate family membegr, the parent's
paramour, or other person responsible for the child’'s welfare to make
reasonable efforts to stop an action by another person which resulted in
substantial risk of harm to the child. (ABUSE) ;

|
-

| ) Placing a child in an environment that is injurious fo their health and welfara.
l (NEGLECT)

3) Factors to Be Considered

Whether there is real and significant danger suificient to justify the taking of a report
is determined by any of the following factors (All factors need not be present to justify
taking the report. One factor alone may present sufficient danger to justify taking the -
report);

A) The child's age

B)  The child’s medical condition, behavioral, mental or emotional problems,
: developmental disability, or physical handicap; particularty as |t relates to his
! ability to protect himself.

C) The severity of the occurrenca.
D) -The frequency of the occurrence.

) : B) The alleged- berbetrator’s : physica!, - mental and/or emotional abilities,
’ particu!arty as it relates to his or her abiiity to control his or her actions..

F) The dynamics of the relationship between the household mernbers and the
child.

G) The alleged perpetrgtor’s access to thé child.

H)  The previous history of incficateg:l abuse or neglect.

: 1) The c’urreﬁt stresses/crisis in the home.

i J) The presence of other supporting persons in the h«:-:rr-)e.

“Note: The narrative of the intake form must.document the reatand significant daﬁger
-which has been identified to justify the taking of the report as well as the factors that
_ have a bearing on the decision.
! ' . i

~.c)__ INVESTIGATING A REPORT
; Required Documnentatiorn/Evidence to Support Finding

. . A)  Secure evidence that a person responsible for a-child’s welfare has created a
real and significant danger of physical harm which is likely to cause death,
disfigurement, impairment of physical or emotional health, or loss or
impairment of any bodily function. Or, evidence that incidents of violence or

3 (:v-— 4




B}

C)

D)

E)

Requirements for Initial Investigation

A)

B)
©)

0)

- placing-a"child"in~an"énvironment which is injurious to th

. Interview caseworker.if a service case is currently open. _

intimidation have been directed toward the child which have npt yet resulted
in injury or impairment but which clearly threaten such injury or

ir health and
welfare. (NEGLECT) The- specific incident or set of circ nces that
created the risk must be documented along with a justification that the
incident rose to the level of substantial risk. If sufficient evid ce is present
apply “Factors To Be Considered”.. ' e

If previous investigations are used to support current finding, the files must be
read to insure evidentiary value.

If police have conducted an investigation, the final finding must be obtained
and documented. If the police repart is not available, a case note must be
included indicating the report has been requested along with umentation
of the verbal statements. The supervisor must review the police report when it
is received to ensure findings do not conilict with previously| documented
information received verbally. :

Apply and document the application-of the “Factors to Be Consi
factor should be assessed as to relevance to the specific_case and that

assessment should be documented on a SACWIS Case Note br other form .
. designed for this purpose.

Waiver of any of the above must be given by the supervisor and documented
on a SACWIS Casa Note. . - :

CARI checks of household members and other subjects regularly frequenting
or fiving in the home. ’ .

Thoroughly read and review prior investigations.

Interview reporter, source and others identified in the current repart or related
information as having knowledge of the incident.

In person, individual interview- with alleged child victim(s) and|completion
ofassessment. :

In person or phone interview with law enfarcement, if pelice have had contact
on current report. :

In person, individual interview- with parent/caretakers. Parents|should be
contacted on the same day as contact with child victim(s) if at all possible. I
the safety assessment is marked unsafe, parents must be interviewed
immediately to ensure the child’s safety, and the formal investigation must be
commenced. - ¢ : ’

Interview-alleged perpetrator either in person or by phone.

Waiver of any of the above contacts must be given by the super;fi'sor and
documented on a SACWIS Case Note. ' o

ered”. Each-

'mpaixmen_t;_ of o e
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Requirements for Proceeding to Formal Investigation -

5 -

Requirements for Formal Investigation

A)
B)
C)

D)

E)
F)

G)

H)

D

)

A formal investigation must be commenced if; -~~~ |-
) the safety assessment is marked unsafe; or

ii) there is a determination that the child victim may have been placed in

a situation which would lead a reasonable person to suspect that the.

child is in substantial risk of physical injury or in an environmient which
is injurious to their health and welfare; and

i) the alleged victim is under the age of 18.

Apply “Factors to be-Considered” to determine if 'sufficient reasonable cause -

exists to move to a formal investigation.

The decision to proceed to a formal. investigation must be made within 14
days from the receipt of the report and documented on a SACWIS Case

Note. Because the nature of investigations is intrusive to families, careful-

consideration should be given as to- the necesstty to move to a formal
investigation. The use of corporal punishment in and of iself does not
constitute the basis for investigation.

in persen, individual interview with parents/caretakers.

In person, individual inierview with alleged perpetrators.

In person, individual interview with all other adults and verbal children of the
vxchm s househoki Non-verbal children must be observed.

In person, lndeuai interview with all other adults and verbal children of the-
perpetrator's household. Non-verbal children must be observed.

Observation of environment where maltreatment occurred.

Interview physxcaans directly involved ‘with the treatment of he reported
incident.

Interview all identified witnesses who are reported to have kno ge of the
mcxdent.

If the family or the subjects identify two or more possible collaterai contacts,

--at least two must be interviewed either by phone or in person. This includes

character wrtnesses

Interview caseworker if service case is currentiy closed but has been open
within the past two years.

Interview other community professionals who have first hand knowledge of
the incident or cxrcumstances that created the substantial risk.

For chndren i2 and under, interview school teacher or child cara provider -
}ivho has knowlc-_:dge of the child and/or the level of care provided to the child.




L) Interview primary care physician or physician who has seen |the victim within
\ _ the past six months if past history of maltreatment is alleged. :

=== |4 M) Interview child protective Services in other states in which the family members
' : have resided in the pravious five years.

N) Waiver of any of the above contacts must be given by the| supervisor and
documented on a SACWIS Case Note.

i

i

1

| .
5) Required Medical Information and/or Consultations

A)  WorkerS must ensure that the child victim receives an immediate medical
exam if evidence exdsts the child is in need of urgent medical care.

B) Medical records of current treatment/diagnosis and relevant past treatment..

c) Clinical consuitation to match potential risk with a potential caise (eticlogy) if
nature of the potential harm is unknown or contested.

Sj Law Enforcement/Prosecutor Notification and Involvement-

‘ A)  The Prosecutor shall be notified if the child is taken into protective custody or
' when the alleged perpetrator is a paramour.

' B) The Prosecutor shall be notified if the current report constitutes a second, or
more, indicated report of abusa. ' :

o) Assessment of “Factors to Be Considered™ to Support Case Finding
} A) What are the ages of the involved children?

B) Does the victim have a medical condition: behavioral, mental lor emotional
problem; or disability or handicap which impacts on his or her ability to seek
help or herself or significantly increases the caretaker's stress levei?

C) Is there-a pattem of similar instances with this child or other children for -

. whom the caretaker has been responsible? :
D) What is the severity of the incident?

E)  Whatis the location of potential harm? Corporal punishment does not in and
of itself constitute abuse. : .

F) Was an instrument used on the victim? (The use of.an instrument|does not in

~-and of itself -constitute an indicated finding but must be considered with other -
_ factors.) . : A -
2K Q) Is there a previous history of abuse and/or neglect? The history shall ba

verifiable through official record documentation or substantial oboration
by other credible sources.

H) What dynamics are present between the victim and the parent? (Identify the
: " child’s level of fear of the caretaker. Does the caretaker appear. to be
concemed about the' child's welfare and protection? Is there an ppropriate
i parent-child relationship? ' . ‘
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