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a.) Burden of Proof

[I]n this case we hold that the burden of proof prescribed
under State v. Johnson, [citation omitted]. 1s to be followed to
establish all of the conditions necessary for the admissibility of
a breathalyzer test.

Under Johnson, conditions of admissibility must be “clearly
established.” To avoid any confusion over what is intended by
this level of proof, it should be understood that it conforms to
that standard conventionally referred to as “clear and
convincing proot.”

Romano v. Kimmelman, 96 NJ 66, 90-91 (1984)



http://web2.westlaw.com/find/default.wl?referencepositiontype=s&serialnum=1964107533&referenceposition=171&rp=%252ffind%252fdefault.wl&sv=split&utid=2&rs=wlw11.04&db=583&tf=-1&findtype=y&fn=_top&mt=statelitigation&vr=2.0&pbc=e54d78c4&tc=-1&ordoc=1984121184

b.) Clear and Convincing Evidence — Defined

Clear-and-convincing evidence is that which produces in the
mind of the trier of fact a firm belief or conviction as to the
truth of the allegations sought to be established, evidence so
clear, direct and weighty and convincing as to enable the
fact-finder to come to a clear conviction, without hesitancy,

of the precise facts in issue. In re Seaman, 133 NJ 67, 74
(1993).




c.) Burden of Production

We hold further that the responsibility for establishing all
conditions as to the admissibility of the breathalyzer results is
properly allocated to the State. This is the rule with respect to
the usual conditions of admissibility under Johnson.

Romano v. Kimmelman, 96 NJ 66, 90-91 (1984)




d.) What facts must the State prove?

The conditions of admissibility to which this burden of proof shall
apply include those presently required to establish the admissibility
of the results of a breathalyzer test, namely:

1.) the proper operating condition of the machine;

2.) the requisite qualifications of the operator;

3.) and the proper administration of the test.

Romano v. Kimmelman, 96 NJ 66, 90-1 (1984)




State v. Chun, 194 NJ 54, 134 (2008)

There [in Romano] we demanded that, as a precondition for
admissibility of the results of a breathalyzer, the State was
required to establish that:

(1) the device was in working order and had been inspected
according to procedure;

(2) the operator was certified; and

(3) the test was administered according to official procedure.




e.) Procedure - Hearing to establish conditions of admissibility

1.) Procedure - NJRE 101
(a) Applicability; exceptions.

(2) Court proceedings; relaxation. These rules of evidence shall apply in
all proceedings, civil or criminal, conducted by or under the supervision
of a court. Except as provided by paragraph (a)(1) of this rule, these rules
may be relaxed in the following instances to admit relevant and
trustworthy evidence in the interest of justice:

(E) proceedings to determine the admissibility of evidence under these

rules or other law.
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2.) NJRE 104a) and (d)

104. Preliminary questions

(a) Questions of admissibility generally. When the qualification of a
person to be a witness, or the admissibility of evidence, or the existence of
a privilege is subject to a condition, and the fulfillment of the condition is
in issue, that issue is to be determined by the judge. In making that
determination the judge shall not apply the rules of evidence except for
Rule 403 or a valid claim of privilege. The judge may hear and determine
such matters out of the presence or hearing of the jury.

(d) Testimony by accused. By testifying upon a preliminary matter, the
accused does not become subject to cross-examination as to other issues in
the case.



https://web2.westlaw.com/find/default.wl?mt=210&db=1003066&docname=njstrevnjre403&rp=%252ffind%252fdefault.wl&findtype=l&ordoc=6546777&tc=-1&vr=2.0&fn=_top&sv=split&tf=-1&pbc=ff67e8a0&rs=wlw14.04

“Clearly the rule contemplated the use of affidavits and other hearsay in
such preliminary inquiries so long as the evidence appears to be reliable.”
State v. Cardone, 146 NJ Super. 23, 29 (App. Div. 1976). Accord State v.
Dohme, 229 NJ Super. 49 (App. Div. 1988) (DWI Prosecution).
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3.) Timing of 104(a) hearing
NJRE 611 - Mode and order of interrogation and presentation

(a) Control by court. The court shall exercise reasonable control over the
mode and order of interrogating witnesses and presenting evidence so as
to (1) make the interrogation and presentation effective for the
ascertainment of the truth, (2) avoid needless consumption of time, and
(3) protect witnesses from harassment or undue embarrassment.



f.) Discovery - In general

1.) Rules of Court

Rule 7:7-7(b) Discovery by Defendant. Unless the
defendant agrees to more limited discovery, in all cases, the
defendant, on written notice to the municipal prosecutor or private
prosecutor in a cross complaint case, shall be provided with copies of
all relevant material, including, but not limited to, the following:

Rule 7:7-7(g) Time and Procedure. A defense request for discovery
shall be made contemporaneously with the entry of appearance by
the defendant's attorney, who shall submit a copy of the appearance
and demand for discovery directly to the municipal prosecutor. If the
defendant is not represented, any requests for discovery shall be
made in writing and submitted by the detendant directly to the
municipal prosecutor. The municipal prosecutor shall respond to the
discovery request in accordance with paragraph (b) of this rule
within 10 days after receiving the request.



2. Chun Alcotest-Foundational Discovery:

State v. Chun, 194 NJ 54, 153 (2008) (order)

C. Produce in discovery the twelve foundation documents identified by the
Special Master as follows:

(1) New Standard Solution Report of the most recent control test solution
change, and the credentials of the operator who performed that change;

(2) Certificate of Analysis for the 0.10 percent solution used in that New
Solution Report;

(3) Draeger Safety Certificate of Accuracy for the Alcotest CU34
Simulator;

(4) Draeger Safety Certificate of Accuracy for the Alcotest 7110
Temperature Probe;

(5) Draeger Safety Certificate of Accuracy for the Alcotest 7110
Instrument;



(6) Calibration Records, including control tests, linearity tests, and
the credentials of the coordinator who performed the calibration;

(7) Certificate of Analysis for the 0.10 percent solution used in the
calibration control test;

(8) Certificate of Analysis for the 0.04, 0.08, and 0.16 percent
solutions used in the calibration linearity test;

(9) New Standard Solution Report, following the most recent
calibration;

(10) Draeger Safety Certificates of Accuracy for the Simulators used
in calibration;

(11) Draeger Safety Certificate of Accuracy for the Alcotest 7110
Temperature Probe used in calibration; and

(12) Draeger Safety Ertco-Hart Calibration Report; and it is further



3. Core Foundational Documents

Our analysis of the general scientific reliability of the Alcotest is
grounded, in part, on our expectation that there will be proof
that the particular device that has generated an AIR being
offered into evidence was in good working order and that the
operator of the device was appropriately qualified to administer
the test. This requirement that the test results be supported by
foundational proofs for admissibility has been part of our
jurisprudence since we decided Romano. There we demanded
that, as a precondition for admissibility of the results of a
breathalyzer, the State was required to establish that: (1) the
device was in working order and had been inspected according
to procedure; (2) the operator was certified; and (3) the test was
administered according to official procedure.

State v. Chun, 194 NJ 54, 134 (2008)


http://web2.westlaw.com/find/default.wl?serialnum=1984121184&tc=-1&rp=%252ffind%252fdefault.wl&sv=split&utid=2&rs=wlw11.04&tf=-1&findtype=y&fn=_top&mt=statelitigation&vr=2.0&pbc=e8c0c772&ordoc=2015498950

The foundational documents that we conclude need to be
entered into evidence therefore are few. They are: (1) the most
recent calibration report prior to a defendant's test, with part I-
control tests, part II-linearity tests, and the credentials of the
coordinator who performed the calibration; (2) the most recent
new standard solution report prior to a defendant's test; and (3)
the certificate of analysis of the 0.10 simulator solution used in a
defendant's control tests. Absent a pre-trial challenge to the
admissibility of the AIR based on one of the other foundational
documents produced in discovery, we perceive of no reason to

require that they be made a part of the record routinely. State v .
Chun, 194 NJ 54, 145 (2008).




4. List of Core Foundational Documents

1. Operator’s Qualification Card (Chun at 134)

[Good for the year granted + 2 calendar years]; (see NJAC
13:51-1.8(d))

2. Most recent calibration report from NJSP - (Chun at 145);
3. Most recent standard solution change report prior to defendant’s
test (Chun at 145) (Note — this document may sometimes be

included as part of #2 above);

4. Certificate of analysis used in defendant’s control tests - (Chun
145);

5. The Alcohol Influence Report; (Chun at 134)

6. Worksheet A Tolerance Calculations (Chun 150-151).
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s : #6
Alcotest 7110 Calibration Certificate

art 1 - Control Tests

Equipment Alcotest 711 MEHTC Serial No.: ARWE-11359
| seation: LAWRENCE TWIP POLICE
ahibbranon File No 00203 Cahib. Date 1072322007 Calib. No_: Q004
Cortfacation File No @ 00204 Cert Date: 1067232007 Cen, No.: (00003
Linverity File No.: GO0NSH Lan. Date: 1072372006 Lin. No.: 00002
Solutwon File Mo 60201 Soln Dae: 1072072007 Soln. Mo.: CODSS
Sequeniial 199le No ¢ 00204 File Date: 107232007
Calibraning Unir: WET Model N0 CL-24a Serial No.: DDW) 53.0355
Control Soluvon 26 0.100% Expires:  02/22/2000
Solotum: Control Leat: D7E04S Bottle No.: 0024
Function Result Time Temperatee Commeni(s)
CoBAC HILMM Simulator (“C) or Error(s)
Ambient Air Blank 0.000% 11:15D
Contral 1 EC 0.009% 14:16D RERT FEFCTEST PASSED tre
Control § IR 0.100% 14:161D KRR 4 TEST J’'ASSED **+
Ambient Air Blank 0.000% 14-16D
Control 2 EC 0.099%, F4:17D 33.9°C #%8 TEST PASSED #v+
Conurol 2 IR 0.101% 14:17D 33.9°C 433 TEST PASSED w4«
Ambient Air Blank 0.000% 14:18D
Comrol 3 EC 0.100% 418D 33.9"C 2TEST PASSED #0¢
Comrol 3 IR 0.100%% 14:180D J3.0vC 424 TEST PASSED *2+
Ambicot Air Blank 0.000% 14190
T g Y e e P o T
All tests mlhnm.nw.t.plablc tolerance, i el Rt : f'? v-~ e . '5'-}‘ _.l_.’-.:’ : ;”
: 'x" - ,."?';.;.‘ \“ ,f__; g A R s _"_':._j"' P i
Coordinator A IR -t e % P2 R '
Land e SNYIEER Frees Mames; THOMAL SR
Balire Moo S09°0
Sipnatere: '/)f'_‘p_ ‘J.Jf‘l?” ‘/ ~fiai - NG T2 U.llt. llJ!liNllu;
o _’_... " -,.‘._ . l._._-i -

1\7 .

l’ursmml lolaw and lh(. "(,hcnucal gsre:llh lcs[mk nplnlauo&"N JAC. (_) :51, Tam a duly
appointed Breath ‘Im:l C nordmalc}rljnstyctor' "Imni 'bfﬁuul_l;wpacnly,, und consistent with
"Calibration Check chcdure«fo; AlL lcs; 'Zl ""hs,t:s lnhcd IBy the ChleﬁL ‘orensic Scientist of
the Division of State Police, I perlon;m-cal:brauﬁﬁ,chucks on: approvcd7 )nslrumcms cmploying
infrared analysis and clcctwchcmu.ul .nmlvs;s;"\‘hbg ulsh/cd ina ungléapprovc(l instrument as a
dual system of chemical br:;alh lcslmg Pursuan(_tm nd oon.uslcnl yll.h the current "Calibration
Check Procedure for /\lcnlev.l 7li0 ‘fas cswbllslwd by lﬁe (‘hncLl orcri'snc Scientist, | performed a
Calibration Check on the ‘lppro\fc,d mslmm:.m |dcnt|l_iuf on 1h|s ccmﬁcalc The results of my
C.xlnbralwn ( hccl. are rf:wrdcd 01) llns ccruﬁcalc whxch cons:s!s of Iwo p:ms on lwo pq,c.s I’an

o
are true. | am aware that if any of llu. foru_omg..‘.lalcmcnl\ m pade by me are \\'llfulh false, I am

subject 1o punishrent. e R N ol F gy



4 - #6 Alcotest 7110 Cahbration Certilicate

Part 11 - Linearity Tests

Equipment Alcotest 7HID MEIN.C Serai No.: ARWF-0359
Lovation: LAWRENCE TWP POLICE
Cahbration File No.: 00203 Czhib, Dute: YI23/2007 Calib. No.: COODA
Cenification File No.: 00204 Cert. Daie:  10023/2007 Cest. No.- 00003
Linearity File No.: 00205 Lin. Dine:  10423/2007 Lin. No.: 00003
Solution File No.: 0201 Soin. Date:  10020/2007 Soln. Ne.: 00033
Sequential File No. 00205 File Date:  10/23/2007
Calibrating Unit: WET Madlel No,: CU-34 Semal No.: DDRX S1.0003
Control Solution &2 0,040% Expires:  01/26/2009
Souletion Control Lat:  07A041 Bottie No.: 0452
Cabbrating Unis. WET Maodel No,: Cl1).34 Seral No.: DDXD S3.0184
Control Solution %:  0.080% Expires:  01/26:2009
Solution Conteal Lor: 074042 Ponle No.: 0236
Calibrating Unit. WET Model No.: CU-32 Senal No.: DDSC S3-0009
Control Solutien%:  0.160% Expires:  0)/26/2009
Solunon Control Lot: 074043 Eoutle No.: 0589
Function Result Time Temperature Comment(s)
ToBAC HH:MM  Simulator (°C) or Error(s)
Ambient Air Blank D.000% 14:34D
Conirol | EC 0.040% 14:350 J4.0°C **x TEST PASSED #+=
Control | IR 0.041% 14:35D 34.0°C *2% TEST PASSED ==
Ambicst Air Blank 0.000% 14:36D
Conirol 2 EC N.041% 14:370D Ja.0°C *22 TEST PASSED #4+
Control 2 IR 0.04)% 14:370 34.0°C #54 TEST PASSED ##»
Minbiend Air Bk n 000% 14:38D
Contred 3 140 DA 14390 XN LN S0 TEST PASSED »v
Comleenl 3 AR NS 11390 =0 C $=ETEST PASSEL »*
Ambient Awr Blank 0.00n%, 4:a1D
Control 4 EC 0.081% 14:41D 34 0°C =2 TEST PASSEL #4
Controd 4 IR 0.080% 141D Ja0°C 41 TEST PASSED #vv
Ambient Air Blank 0.000% 14:43D
Contrel 5 EC 0.159% 1d:43D 34.0°C #44 TEST PASSED #++
Controd 5 IR 0.16)% 14:43D 34.0°C 3% TEST PASSED *++
Ambient Air Blank 0.000%: 14:45D
Control 6 EC 0.159% 14:45D 33.9°C AL TEST PASSED *#+#
Comrol 6 IR 0.160% 14:450D KR ™ HETEST PASSED v+
Ambicnt Air Blonk 0.000% 14:47D

Al tests within aceeplable olerance.

Coordinator
Last Name: SNYDER First Name: THOMAS MI: ),

g Badge Ney.: 5792
Signawre: “TACTL sy=Fome. {;2; _gé,:c/ﬁ: fs 7o, Dme (02302007



o .
D V #6 Alcotest 7110 Calibration Record

Equipment Alcotest 7110 MKIII-C Serial No.: ARWE-0359
Location: LAWRENCE TWP POLICE

Calibration File No.: 00203 Calib, Dae: 10/23/2007 Calib. No.: 00004
Certification File No.: 00079 Cert. Date:  10/23/2006 Cen. No.: 00002

Linearity File No.: 00080 Lin. Date:  10/23/2006 Lin. No.: 00002

Solution File No.: 00201 Soln. Date: 1072072007 Soln. No.: 00033
Sequential File No.: 00203 File Date:  10/23/2007

Calibrating Unit: WET Model No.: CU-34 Serial No.: DDWJ S3-0355
Control Solution %:  0.100% Expires:  02/22/2009
Solution Control Lot:  07B045 Bottle No.: 0024
Coordinator

L.ast Name: SNYDER First Name: THOMAS MIl: ).

Badge No.: 5792

Signatwre: _ TR I S Kmaa SL_M, AS~ 793 Date: 10/23/2007

pre A A3:5], 1 amaduly
1 Coo N3 -T‘.R:-‘qg TEN, ¢ .?»5 1]

e, SlN.my Bihcialscapacity ffd consistent with
10+ 4 FC shediby the ChigfForensic Scientist of
RSEnranes, TE@appmv 3/ 1astruments employing
: o PSS -*;:3_;;!‘;\ % i c‘! in a singlg proved instrument as a
dual system of chemical Bigath (&t . s;,:_ REGERING '.nsig‘é.nl AR, the current "Calibration
Check Procedure for Alcol 3 \( 3 --:*14 s, Ei’.‘j ‘Jf'*i"ﬁ "" f-'fJfS-_;.: cepsic Scientist, | performed a
Calibration Check on the apfirofid igiihimbntdenf gRLgh this
Calibration Check are recordedon thus certificalewd
1 - Control Tests; and Part Il - LiGiean
are true. 1am aware that if any oRL

" subject to punishment.

appointed Breath §
"Calibration Check P

e e
14

regoing statements made by me
e by me are wilfully false, ] am
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L Ca]ibrating Unit
New Standard Solution Report

Equipment Alcotest 7110 MKII1-C Serial No.: ARWF-0359
Location: LAWRENCE TWP POLICE .
Calibration File No.: 00203 Calib. Date: 10/23/2007 Calib. No.: 00004
Centification File No.: 00204 Cert. Date: 10/23/2007 Cert. No.: 00003
Linearity File No.: 00205 Lin. Date: 10/23/2007 Lin. No.: 00003
Solution File No.: 00206 Soln. Date: 10/23/2007 Soln. No.: 00034
Sequential File No.: 00206 File Date:  10/23/2007
Calibrating Unit: WET Model No.: CU-34 Serial No.: DDWJ §3-0355
Control Solution %:  0.100% Expires:  08/21/2008
Solution Control Lot: 06H035 Bottle No.: 0373
Function Result Time Temperature Comment(s)
%BAC HH:MM  Simulator (°C) or Error(s)
Ambient Air Blank 0.000% 16:00D
Control 1 EC 0.100% 16:00D 33.9°C *#+% TEST PASSED #*#**
Control 1 IR 0.100% 16:00D 33.9°C *+% TEST PASSED ***
Ambient Air Blank 0.000% 16:01D .

. Control 2 EC 0.100% 16:01D 33.9°C *#++ TEST PASSED #*#**
Control 2 IR ‘ 0.099% 16:01D 33.9°C =% TEST PASSED ***
Ambient Air Blank 0.000% 16:02D s
Control 3 EC ‘ 0.099% 16:03D 33.9°C ++3+ TEST PASSED **+
Control 3 IR 0.100%  .16:03D 33.9°C. *¥* TEST PASSED ***
Ambient Air Blank 0.000% 16:03D

All tests within ac;:eplable tolerance.

On this date, ] installed the above indicated *NEW SOLUTION" in acordance with
Alcotest 7110 operator training and procedures established by the (NJSP) Chief Forensic Scientist.

LEPEK 3 Teres (ol Sif14L  NMumgid s N\wWglf 2 =213 @

=4
Changed By:
Last Name: SNYDER First Name: THOMAS MI: J.

Badge No.: 5792 .
Signature: ﬁw@@ #5 7272  Date: 10/23/2007
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Calibrating Unit
New Standard Solution Report

Equipment Alcotest 7110 MKJII-C Serial No.: ARWF-0359
l.ocation: LAWRENCE TWP POLICE
Calibration File No.: 00203 Calib. Date: 10/23/2007 Calib. No.: 00004
“Cenrtification File No.: 00204 Cert. Dawe: 10/23/2007 Cert. No.: 00003
Linearity File No.: 00205 Lin. Date:  10/23/2007 Lin. No.: 00003
Solution File No.: 00247 Soln. Date: 01/20/2008 Soln. No.: 00037
Sequential File No.: 00247 File Date:  01/20/2008
Calibrating Unit: WET  Model No.: CU-34 Senal No.: DDWJ S3-0355
Control Solution %:  0.100% Expires:  08/21/2008
Solution Control Lot: 06H035 Bottle No.: 0358
Function Result Time Temperature Comment(s)
TeBAC HH:MM Simulator (°C) or Error(s)
Ambient Air Blank 0.000% 10:09S
Control 1 EC 0.100% 10:09S 33.9°C *¥% TEST PASSED ##**
Control 1 IR 0.101% 10:09S8 33.9°C **% TEST PASSED #*#**
Ambient Air Blank 0.000% 10:10S :
Control 2 EC 0.099% 10:118 33.9°C **% TEST PASSED **=*
Control 2 IR 0.100% 10:11S 33.9°C %% TEST PASSED #*#*
Ambient Air Blank 0.000% 10:11S
Conirol 3 EC : 0.099% 10:128 33.9°C *4% TEST PASSED s#+*
Control 3 IR 0.100% 10:12S £ il e *+* TEST PASSED ***
Ambient Air Blank 0.000% 10:13S

All tests within acceptable tolerance.

On this dale, 1 installed the above indicated "NEW SOLUTION" in acordance with
Aleutest 7110 opecator irmning and proceduces established by the (NJSP) Chiel Farensic Scientist.,

Changed By:

Last Name: SIMON First Name: STEVEN MI: R
Badge No.: 212
Signature: 212 Date: 01/20/2008
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OFrICE OF THE ATTORNEY GENERAL

Jox S. Coszeie DerarTvENT OF Law AND PuLIC SAFETY STUART RaBrex
Governar Drvision oF STATe Pouck Attorney Generol
Past Ornce Box 7068
Wiesy Tatwrow NJ 08628-0068 Corones Josers R. FUENTES
(609) £82-2000 Superintendent
CERTIFICATION OF ANALYSIS

0.10 PERCENT BREATH ALCOHOL SIMULATOR SOLUTION

ACCEFTANCE SPECIFICATIONS FOR BREATH ALCOHOL SIMULATOR SOLUTION: Ethyl alcohol
concentration within, but not exceeding, tbe range of 0.117 to 0.125 grams per 100 milliliters of solution.

MANUFACTURER: Drager Safety, Inc, ANALYSIS DATE: 9/15/06
BREATH ALCOHOL SIMULATOR SOLUTION LOT NUMBER: 061035

Representative samples of the sbove.refesenced Lot Number were tested by Gas Chromatography and found to have
an ethyl slcohol concentration range of 01213 10 0.1215 grams per 100 milliliters of soluticn.

This lot of breath alcohol simulator solution may be utilized as a known traceable standard for the purposce of
conducting penodic tests, pursuant o NJA.C. 13:51-3.4, of approved breath test instrumesots (NJ.A.C. 13:51-3.5)
ulilized by law enforcemnent agencics in this State. The manulfacturer's expiration date for this lot of breath alcohol

ssumulaoe solation is Augest 21, 2008,

As Chiel Forensic Scientist of the Division of Stale Police, 1 hereby certify and attest that the tests and resulls
documested in this Certificale of Analysis were performed at my direction and under my supzrvision by personnel
of, and a, the Office of Forensic Scicuces of the Division of Statz Police ca properly functioning and calibrated
instruments and cquipment. All proceduses utilized are sccurste, objective, and performed oo a rouline basis by
personnel within the Oflice of Forensic Stiences, in accordance with their professional dutics and respoasibilities.

v il e

Chief Forensic Scientist
Division of State Police

7‘/ >
Swopp 10 and subscribed before,me this [/~ day of ﬂdﬂ“{ 2006
g%:_ﬁ_@w
W .

Linda L. DeSantis
My Commission RONOR

Expires Aug. 17, 2009 W
oW&
Moss lavian b 8o Puvod Nooonti oo Vmeolouse % @




ALCOHOL INFLUENCE REPORT FORM, ALCOTEST 7110 MKIII-C
S p LAWRENCE TWP POLICE 26673
Depustnem Case No.: 08-004382
Surnunons Nofs).
Sequential File No.: 00242

Subject

Last Name: First Name: Mi:
D.O.B.: 05171963 Age: 44 Gender: MALE Hu 6 fr. 03 in. Wi 295 lbs.
Driver License Number: Issuing State:NJ

Arresting Officer

Last Name: LEE First Name: ANDREW MIl: F
Badge No.: 213 Arrest Date: 01/27/2008  Arrest Time: 19:03S Arrest Location: 1107
Instrument Alcotest 7110 MKIIL.C Serial No.: ARWF.0359
Location: LAWRENCE TWP POLICE

Calibration File No.: 00203 Calib. Date: 10/23/2007 Calib, No.: 00004
Centification File No.: D0204 Cen, Date: 10/23/2007 Cert. No.: 00003

Linearity File No.: 00205 Lin. Date:  10/23/2007 Lin. No.: 00003

Solution File No.: 00247 Soln. Date: 0172072008 Soln. No.: 00037

Sequential File No.: 00249 File Date:  01/27/2008

Calibrating Unit: WET Maodel No.: CU-34 Serial No.: DDWI §3-0355
Control Solution %6:  0.100% Expires:  08/21/2008
Solution Control Lot:  06H035 Botide No.: 0358

Breath Test Information Date of Test: 01/27/2008

Function Result Time Volume  Duration  Temp. Esror Message

%SBAC  HH:MM {L) Sec (s) Sim.(*C)

Ambient Air Blank  0.000% 20:01S

Control Test 1 33.9°C
EC Result 0.10i1% 20.01S8
IR Result 0.100% 20:01S
Ambicnl Air Blank 0.000% 20:028
Breath Test 1 2.8L 5.4
EC Result 0.175% 20:03S
IR Result 0.175% 20:03S
Ambient Air Blank  0.000%  20:04S
Breath Test 2 3.0L 5.9s
EC Result 0.174% 20:068
IR Result 0.171% 20:068
Ambient Air Blank 0.000% 20:08S
Control Test 2 33.9°C
EC Resali 0.098% 20:08S
IR Result 0.099% 20:088

Ambient Air Blank 0.0008  20:0K8

REPORTED BREATH TEST RESULT: 0.17% BAC

Breath Test Operator

Last Name: EVERIST — First Name: THOMAS Mi:]
R 4 CD/— s, Badge No.: 193

Signature: _ |™]) * RS et Date: 01/27/12008

Copy Given t0 Subject '
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WORKSHEET A

State v. Chun, et al.

Supreme Court of New Jersey
A-96 September Term 2006 (Docket No. 58,879)

Tolerance Worksheet (for use in connection with Alcotest New Jersey Firmware 3.11)
How to Calculate Whether Two Breath Samples are in Tolerance Under Acceptable Tolerance Standard

——

1 Valid Breath Sample 1 IR (Value entered from AIR)
2 Valid Breath Sample 1 EC (Value entered from AIR) |
3 Valid Breath Sample 2 IR (Value entered from AIR)
4 Valid Breath Sample 2 EC (Value entered from AIR)
Breath Samples Tolerance Agreement Check
5 Add Lines #1, #2, #3, and #4: (This is the sum)
6 Divide Line #5 by 4: (This is the arithmetic mean)
7 Mulliply Line #6 by 1.05: (This is relative tolerance upper limit)
8 Add 0.005%BAC to Line #6: (This is absolute tolerance upper limit) |
9 Multiply Line #6 by 0.95: (This is relative tolerance lower limit)
10 Sublract 0.005%BAC from Line #6: {This is absolute tolerance lower limit)
1 Report the greater of Line #7 or Line #8, to four digits
after decimal point: (This is the upper tolerance limit)
12 Report the lesser of Line #9 or Line #10, to four digits
after decimal point: (This is the lower tolerance limit)
13 Lines #1, #2, #3, and #4 are within the values of Lines

#11 and #12. TRUE or FALSE?:

(If TRUE, breath samples are in tolerance
and AIR is valid; if FALSE, breath samples
are not in tolerance and the AIR is invalid




5. Missing Discovery — Rule 7:7-7())

Continuing Duty to Disclose: Failure to Comply. There shall be a
continuing duty to provide discovery pursuant to this rule. If at any
time during the course of the proceedings it is brought to the attention
of the court that a party has failed to comply with this rule or with an
order issued pursuant to this rule, the court may order that party to
provide the discovery of materials not previously disclosed, grant a
continuance, prohibit the party from introducing in evidence the
material not disclosed or enter such other order as it deems
appropriate.
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Holup motions

By way of clarification of the situation where discovery has not been
provided, we would also recommend that defense counsel serve a motion,
on the papers, with certification similar to R. 1:6—2, upon the municipal
prosecutor, filing the original with the municipal court seeking an order
limiting time for the production of discovery and upon the municipal
prosecutor's failure to do so, dismissal of the action. Such an application
and the ensuing order would alert the municipal prosecutor and
enforcement authorities to their discovery responsibilities and avoid the
inconvenience to litigants and witnesses that occurs with such frequency
when all parties appear in court for trial. Another salutary affect of such a
practice is to expedite the processing of cases by assuring both sides of the
certainty of the trial date and eliminating the unnecessary work, expense
and delay resulting from the continuance of a case because the discovery
process has not been completed. State v. Holup, 253 NJ Super. 320 (App.
Div. 1992).

Contrast - State v. Wolfe, 431 N.J.Super. 356 (App. Div. 2013) (Judge
permitting late exchange of discovery not an abuse of discretion in the
absence of a showing of prejudice.)



g.) Affirmative Defenses during NJRE 104(a) Hearing.

1.) Test was administered within a reasonable period of time

[T]he statute prescribes an offense that is demonstrated solely by a
reliable breathalyzer test administered within a reasonable period of time
after the defendant is stopped for drunk driving, which test results in the

proscribed blood-alcohol level. State v. Tischio, 107 NJ 504, 522 (1987)
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The Court added emphasis to the reasonable time requirement in
responding to a defense argument that the Court's construction of the
statute would encourage police officers to hold an accused in prolonged
detention in the hope that higher breathalyzer readings could be
obtained. After noting the doubtful authority for such extended detention,
it said: “Moreover, we now hold that breathalyzer tests must be taken

‘within a reasonable time’ after the arrest.” State v. DiFrancisco, 232 NJ
Super. 317, 320 (Law Div. 1988).



One required proof as to “the proper administration of the test” is
that it was performed “within a reasonable time after the
defendant is stopped for drunk driving.” The State must supply
this proof by clear and convincing evidence. In this case the test
was given as much as 3 hours and 50 minutes after the drunk
driving occurred, unless DiFrancisco was “driving” at the time of
his arrest at 3:10 a.m. In either case the State was obliged to prove
that the test was given within a reasonable time. This court, absent
such proof, has no way of knowing what time is reasonable, a
conclusion that must depend upon a variety of facts, such as time
and amount of alcohol consumption. The State presented no
testimony on that issue and therefore failed to carry the burden of

proof, making the breathalyzer test results inadmissible. State v.
DiFrancisco, 232 NJ Super. 317, 321 (Law Div. 1988).

Compare: State v. Dannemiller, 229 NJ Super. 187 (App. Div. 1988)



2. Device was in proper working order — Proved by these
Documents:

2. Most recent calibration report from NJSP - (Chun at 145);
3. Most recent standard solution change report prior to
defendant’s test (Chun at 145) (Note — this document may sometimes

be included as part of #2 above);

4. Certificate of analysis used in defendant’s control tests - (Chun
145);

S. The Alcohol Influence Report; (Chun at 134)

6. Worksheet A Tolerance Calculations (Chun 150-151). O




** Important - Always check the credentials of the officer who
last changed the solution. See NJAC 13:51-1.8(d). Should be
provided in discovery as per Chun order.

"New Standard Solution Report of the most recent control test solution
change, and the credentials of the operator who performed that
change;"

3. Operator was certified — Proved by Documents &
Testimony

The document is valid Operator’s Qualification Card
(Chun at 134)

Again, note NJAC 13:51-1.8(d)




4. Test Administered according to official procedure
— Proved by officer's testimony.

A. Witnesses

Operator must personally testify. State v. Chun194 NJ 54,
148 (2008). No surrogate witnesses. State v. Rehmann, 419
NJ Super. 451 (App. Div. 2011).




B. Twenty minute issues

Operators must wait twenty minutes before collecting a sample to
avoid overestimated readings due to residual effects of mouth
alcohol. The software is programmed to prohibit operation of the
device before the passage of twenty minutes from the time entered as
the time of the arrest. Moreover, the operator must observe the test
subject for the required twenty-minute period of time to ensure that
no alcohol has entered the person's mouth while he or she is awaiting
the start of the testing sequence. In addition, if the arrestee swallows
anything or regurgitates, or if the operator notices chewing gum or
tobacco in the person's mouth, the operator is required to begin
counting the twenty-minute period anew. State v. Chun, 194 NJ 54,
79 (2008)




One police officer was physically present with defendant during
the traffic stop, the ride back to the station house, the booking
process and the Alcotest administration. However, the officer left
the room to stow defendant's cell phone. Because of discrepancies
in the time-recording of various events, there was also insufficient
evidence to establish clearly and convincingly that, even absent the
departure to stow the cell phone, the officer observed defendant
continuously for over twenty minutes before administering the
Alcotest. Therefore, the State failed to satisty a precondition to
admitting the Alcotest results in evidence. In so concluding, this
court relies on the Chun decision's plain language, the purpose of
the twenty-minute observational requirement, and persuasive out-

of-state authority construing comparable requirements. State v.
Filson, 409 NJ Super. 246, 249 (Law Div. 2009)

See also State v. Ugrovics, 410 NJ Super. 482 (App. Div. 2009);


https://web2.westlaw.com/find/default.wl?rs=wlw14.01&pbc=7bc06c2a&vr=2.0&findtype=y&rp=%252ffind%252fdefault.wl&sv=split&fn=_top&tf=-1&ordoc=2019543920&mt=210&serialnum=2015498950&tc=-1

C. Pre-test procedures

Assuming that the results of the control test are within the
established parameters, the instrument prompts the operator
through a message on the LED screen to collect a breath
sample. The operator then attaches a new. disposable
mouthpiece and removes cell phones and portable electronic
devices from the testing area. The operator is required to
read the following instruction to the test subject: “I want you
to take a deep breath and blow into the mouthpiece with one
long, continuous breath. Continue to blow until I tell you to
stop. Do you understand these instructions?” The arrestee
then provides the first breath sample, which is measured in
the IR and EC chambers. State v. Chun, 194 NJ 54, 80-81
(2008)




D. Post-test procedures

Tolerance Calculations on Worksheet A:

State v. Rivera, 411 NJ Super. 492 (App. Div. 2010)




Garden State CLE presents

Excluding Alcotest
Evidence at Trial
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