


a.) Burden of Proof  
!
[I]n this case we hold that the burden of proof prescribed 

under State v. Johnson, [citation omitted], is to be followed to 
establish all of the conditions necessary for the admissibility of 
a breathalyzer test.  
!
Under Johnson, conditions of admissibility must be “clearly 

established.” To avoid any confusion over what is intended by 
this level of proof, it should be understood that it conforms to 
that standard conventionally referred to as “clear and 
convincing proof.”  
!

Romano v. Kimmelman, 96 NJ 66, 90-91 (1984)
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b.) Clear and Convincing Evidence – Defined 
!
Clear-and-convincing evidence is that which produces in the 
mind of the trier of fact a firm belief or conviction as to the 
truth of the allegations sought to be established, evidence so 
clear, direct and weighty and convincing as to enable the 
fact-finder to come to a clear conviction, without hesitancy, 
of the precise facts in issue. In re Seaman, 133 NJ 67, 74 
(1993).



c.) Burden of Production 
!
We hold further that the responsibility for establishing all 

conditions as to the admissibility of the breathalyzer results is 
properly allocated to the State. This is the rule with respect to 
the usual conditions of admissibility under Johnson.  
 

!
Romano v. Kimmelman, 96 NJ 66, 90-91 (1984)



d.) What facts must the State prove? 
!
The conditions of admissibility to which this burden of proof shall 

apply include those presently required to establish the admissibility 
of the results of a breathalyzer test, namely:  
!
1.) the proper operating condition of the machine; 
!
2.) the requisite qualifications of the operator; 
!
3.) and the proper administration of the test.  
!

Romano v. Kimmelman, 96 NJ 66, 90-91 (1984)



State v. Chun, 194 NJ 54, 134 (2008)  
!
There [in Romano] we demanded that, as a precondition for 
admissibility of the results of a breathalyzer, the State was 
required to establish that:  
!
(1) the device was in working order and had been inspected 
according to procedure; 
!
(2) the operator was certified; and  
!
(3) the test was administered according to official procedure.



e.) Procedure - Hearing to establish conditions of admissibility 
!
1.) Procedure - NJRE 101 
!
(a) Applicability; exceptions.  

 (2) Court proceedings; relaxation. These rules of evidence shall apply in 
all proceedings, civil or criminal, conducted by or under the supervision 
of a court. Except as provided by paragraph (a)(1) of this rule, these rules 
may be relaxed in the following instances to admit relevant and 
trustworthy evidence in the interest of justice:  

 (E) proceedings to determine the admissibility of evidence under these 
rules or other law.



2.) NJRE 104a) and (d) 
!
104. Preliminary questions  

(a) Questions of admissibility generally. When the qualification of a 
person to be a witness, or the admissibility of evidence, or the existence of 
a privilege is subject to a condition, and the fulfillment of the condition is 
in issue, that issue is to be determined by the judge. In making that 
determination the judge shall not apply the rules of evidence except for 
Rule 403 or a valid claim of privilege. The judge may hear and determine 
such matters out of the presence or hearing of the jury.  

(d) Testimony by accused. By testifying upon a preliminary matter, the 
accused does not become subject to cross-examination as to other issues in 
the case.
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“Clearly the rule contemplated the use of affidavits and other hearsay in 
such preliminary inquiries so long as the evidence appears to be reliable.” 
State v. Cardone, 146 NJ Super. 23, 29 (App. Div. 1976). Accord State v. 
Dohme, 229 NJ Super. 49 (App. Div. 1988) (DWI Prosecution). 
!
!
!
!
!
!
!
!
!
3.) Timing of 104(a) hearing  
!
NJRE 611 - Mode and order of interrogation and presentation  

(a) Control by court. The court shall exercise reasonable control over the 
mode and order of interrogating witnesses and presenting evidence so as 
to (1) make the interrogation and presentation effective for the 
ascertainment of the truth, (2) avoid needless consumption of time, and 
(3) protect witnesses from harassment or undue embarrassment.



f.) Discovery - In general 
!
1.) Rules of Court 
!
▪ Rule 7:7-7(b) Discovery by Defendant. Unless the 

defendant agrees to more limited discovery, in all cases, the 
defendant, on written notice to the municipal prosecutor or private 
prosecutor in a cross complaint case, shall be provided with copies of 
all relevant material, including, but not limited to, the following: 

!
▪ Rule 7:7-7(g) Time and Procedure. A defense request for discovery 

shall be made contemporaneously with the entry of appearance by 
the defendant's attorney, who shall submit a copy of the appearance 
and demand for discovery directly to the municipal prosecutor. If the 
defendant is not represented, any requests for discovery shall be 
made in writing and submitted by the defendant directly to the 
municipal prosecutor. The municipal prosecutor shall respond to the 
discovery request in accordance with paragraph (b) of this rule 
within 10 days after receiving the request.



2. Chun Alcotest-Foundational Discovery: 
!
State v. Chun, 194 NJ 54, 153 (2008) (order) 
!
C. Produce in discovery the twelve foundation documents identified by the 
Special Master as follows: 
!
(1) New Standard Solution Report of the most recent control test solution 
change, and the credentials of the operator who performed that change;  

(2) Certificate of Analysis for the 0.10 percent solution used in that New 
Solution Report; 

(3) Draeger Safety Certificate of Accuracy for the Alcotest CU34 
Simulator;  

(4) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe;  

(5) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Instrument;



(6) Calibration Records, including control tests, linearity tests, and 
the credentials of the coordinator who performed the calibration;  

(7) Certificate of Analysis for the 0.10 percent solution used in the 
calibration control test;  

(8) Certificate of Analysis for the 0.04, 0.08, and 0.16 percent 
solutions used in the calibration linearity test;  

(9) New Standard Solution Report, following the most recent 
calibration;  

(10) Draeger Safety Certificates of Accuracy for the Simulators used 
in calibration;  

(11) Draeger Safety Certificate of Accuracy for the Alcotest 7110 
Temperature Probe used in calibration; and  

(12) Draeger Safety Ertco-Hart Calibration Report; and it is further



3. Core Foundational Documents  
!
Our analysis of the general scientific reliability of the Alcotest is 
grounded, in part, on our expectation that there will be proof 
that the particular device that has generated an AIR being 
offered into evidence was in good working order and that the 
operator of the device was appropriately qualified to administer 
the test. This requirement that the test results be supported by 
foundational proofs for admissibility has been part of our 
jurisprudence since we decided Romano. There we demanded 
that, as a precondition for admissibility of the results of a 
breathalyzer, the State was required to establish that: (1) the 
device was in working order and had been inspected according 
to procedure; (2) the operator was certified; and (3) the test was 
administered according to official procedure. 
!
!
State v. Chun, 194 NJ 54, 134 (2008)
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The foundational documents that we conclude need to be 
entered into evidence therefore are few. They are: (1) the most 
recent calibration report prior to a defendant's test, with part I-
control tests, part II-linearity tests, and the credentials of the 
coordinator who performed the calibration; (2) the most recent 
new standard solution report prior to a defendant's test; and (3) 
the certificate of analysis of the 0.10 simulator solution used in a 
defendant's control tests. Absent a pre-trial challenge to the 
admissibility of the AIR based on one of the other foundational 
documents produced in discovery, we perceive of no reason to 
require that they be made a part of the record routinely. State v . 
Chun, 194 NJ 54, 145 (2008). 



4. List of Core Foundational Documents 
!
1. Operator’s Qualification Card (Chun at 134)  
!
[Good for the year granted + 2 calendar years]; (see NJAC 
13:51-1.8(d)) 
!
2. Most recent calibration report from NJSP - (Chun at 145); 
!
3. Most recent standard solution change report prior to defendant’s 
test (Chun at 145) (Note – this document may sometimes be 
included as part of #2 above); 
!
4. Certificate of analysis used in defendant’s control tests - (Chun 
145); 
!
5. The Alcohol Influence Report; (Chun at 134) 
!
6. Worksheet A Tolerance Calculations (Chun 150-151).























5. Missing Discovery – Rule 7:7-7(j) 
!

Continuing Duty to Disclose: Failure to Comply. There shall be a 
continuing duty to provide discovery pursuant to this rule. If at any 
time during the course of the proceedings it is brought to the attention 
of the court that a party has failed to comply with this rule or with an 
order issued pursuant to this rule, the court may order that party to 
provide the discovery of materials not previously disclosed, grant a 
continuance, prohibit the party from introducing in evidence the 
material not disclosed or enter such other order as it deems 
appropriate.



Holup motions 
!
By way of clarification of the situation where discovery has not been 
provided, we would also recommend that defense counsel serve a motion, 
on the papers, with certification similar to R. 1:6–2, upon the municipal 
prosecutor, filing the original with the municipal court seeking an order 
limiting time for the production of discovery and upon the municipal 
prosecutor's failure to do so, dismissal of the action. Such an application 
and the ensuing order would alert the municipal prosecutor and 
enforcement authorities to their discovery responsibilities and avoid the 
inconvenience to litigants and witnesses that occurs with such frequency 
when all parties appear in court for trial. Another salutary affect of such a 
practice is to expedite the processing of cases by assuring both sides of the 
certainty of the trial date and eliminating the unnecessary work, expense 
and delay resulting from the continuance of a case because the discovery 
process has not been completed.  State v. Holup, 253 NJ Super. 320 (App. 
Div. 1992). 
!
!
Contrast - State v. Wolfe, 431 N.J.Super. 356 (App. Div. 2013) (Judge 
permitting late exchange of discovery not an abuse of discretion in the 
absence of a showing of prejudice.)



g.) Affirmative Defenses during NJRE 104(a) Hearing. 
!
1.) Test was administered within a reasonable period of time 
!
[T]he statute prescribes an offense that is demonstrated solely by a 
reliable breathalyzer test administered within a reasonable period of time 
after the defendant is stopped for drunk driving, which test results in the 
proscribed blood-alcohol level. State v. Tischio, 107 NJ 504, 522 (1987). 
!
!
!
!
The Court added emphasis to the reasonable time requirement in 
responding to a defense argument that the Court's construction of the 
statute would encourage police officers to hold an accused in prolonged 
detention in the hope that higher breathalyzer readings could be 
obtained. After noting the doubtful authority for such extended detention, 
it said: “Moreover, we now hold that breathalyzer tests must be taken 
‘within a reasonable time’ after the arrest.” State v. DiFrancisco, 232 NJ 
Super. 317, 320 (Law Div. 1988).



One required proof as to “the proper administration of the test” is 
that it was performed “within a reasonable time after the 
defendant is stopped for drunk driving.” The State must supply 
this proof by clear and convincing evidence. In this case the test 
was given as much as 3 hours and 50 minutes after the drunk 
driving occurred, unless DiFrancisco was “driving” at the time of 
his arrest at 3:10 a.m. In either case the State was obliged to prove 
that the test was given within a reasonable time. This court, absent 
such proof, has no way of knowing what time is reasonable, a 
conclusion that must depend upon a variety of facts, such as time 
and amount of alcohol consumption. The State presented no 
testimony on that issue and therefore failed to carry the burden of 
proof, making the breathalyzer test results inadmissible. State v. 
DiFrancisco, 232 NJ Super. 317, 321 (Law Div. 1988). 
!
!
!
!
Compare: State v. Dannemiller, 229 NJ Super. 187 (App. Div. 1988)



2. Device was in proper working order – Proved by these 
Documents: 
!
 2. Most recent calibration report from NJSP - (Chun at 145); 
!
 3. Most recent standard solution change report prior to 
defendant’s test (Chun at 145) (Note – this document may sometimes 
be included as part of #2 above); 
!
 4. Certificate of analysis used in defendant’s control tests - (Chun 
145); 
!
 5. The Alcohol Influence Report; (Chun at 134) 
!
 6. Worksheet A Tolerance Calculations (Chun 150-151).



** Important - Always check the credentials of the officer who 
last changed the solution. See NJAC 13:51-1.8(d). Should be 
provided in discovery as per Chun order. 
"New Standard Solution Report of the most recent control test solution 
change, and the credentials of the operator who performed that 
change;"  

3. Operator was certified – Proved by Documents & 
Testimony 
!

The document is valid Operator’s Qualification Card 
(Chun at 134)  
!

!

Again, note NJAC 13:51-1.8(d)



4. Test Administered according to official procedure 
– Proved by officer's testimony. 
!

A. Witnesses 
!
Operator must personally testify. State v. Chun194 NJ 54, 
148 (2008). No surrogate witnesses. State v. Rehmann, 419 
NJ Super. 451 (App. Div. 2011).



B. Twenty minute issues  
!
Operators must wait twenty minutes before collecting a sample to 

avoid overestimated readings due to residual effects of mouth 
alcohol. The software is programmed to prohibit operation of the 
device before the passage of twenty minutes from the time entered as 
the time of the arrest. Moreover, the operator must observe the test 
subject for the required twenty-minute period of time to ensure that 
no alcohol has entered the person's mouth while he or she is awaiting 
the start of the testing sequence. In addition, if the arrestee swallows 
anything or regurgitates, or if the operator notices chewing gum or 
tobacco in the person's mouth, the operator is required to begin 
counting the twenty-minute period anew. State v. Chun, 194 NJ 54, 
79 (2008)



One police officer was physically present with defendant during 
the traffic stop, the ride back to the station house, the booking 
process and the Alcotest administration. However, the officer left 
the room to stow defendant's cell phone. Because of discrepancies 
in the time-recording of various events, there was also insufficient 
evidence to establish clearly and convincingly that, even absent the 
departure to stow the cell phone, the officer observed defendant 
continuously for over twenty minutes before administering the 
Alcotest. Therefore, the State failed to satisfy a precondition to 
admitting the Alcotest results in evidence. In so concluding, this 
court relies on the Chun decision's plain language, the purpose of 
the twenty-minute observational requirement, and persuasive out-
of-state authority construing comparable requirements. State v. 
Filson, 409 NJ Super. 246, 249 (Law Div. 2009) 
!
!
!
!

See also State v. Ugrovics, 410 NJ Super. 482 (App. Div. 2009);
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C. Pre-test procedures 
!

!

!
Assuming that the results of the control test are within the 

established parameters, the instrument prompts the operator 
through a message on the LED screen to collect a breath 
sample. The operator then attaches a new, disposable 
mouthpiece and removes cell phones and portable electronic 
devices from the testing area. The operator is required to 
read the following instruction to the test subject: “I want you 
to take a deep breath and blow into the mouthpiece with one 
long, continuous breath. Continue to blow until I tell you to 
stop. Do you understand these instructions?” The arrestee 
then provides the first breath sample, which is measured in 
the IR and EC chambers. State v. Chun, 194 NJ 54, 80-81 
(2008)



D. Post-test procedures 
!

Tolerance Calculations on Worksheet A: 
  
State v. Rivera, 411 NJ Super. 492 (App. Div. 2010)




