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DEFENDING A CRIMINAL CASE IN FEDERAL COURT

______________________________________________

WITH JEROME A. BALLAROTTO, ESQ.

AND FEATURING

ROBERT RAMSEY,

 SENIOR INSTRUCTOR

Program Description

Federal criminal defense attorney lends
his expertise and vast experience to a

discussion of how to effectively defend
a client in Federal District Court
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I. INTRODUCTION

II. INITIAL CONVERSATION

a. Selection of an attorney

b. Multiple defendants and conflicts of interest interplay with
attorney client privilege

c. Identify law enforcement agency and agent and identify the
Assistant US Attorney on the case. Department of Justice
has the last word.

d. Learn what, if anything, the client has spoken to the FBI and
laboriously go through the questions asked and answers
given were.  FBI 302s (reports) are ultimately the source of
information and statements related at the time.  The FBI
policy is NOT to make video or audio recordings of the
statements made.

III. FBI INTERVIEWS

• Never parse the truth, if you do the FBI will testify
that you gave a false exculpatory statement showing
evidence of guilt

• Defendant may face prosecution for false swearing,
etc.

IV. FEES

• At times, the US Attorney will seek return of fees.

Not more than $10,000 in cash for the total fees paid
by the client (including incremental payments in cash
which are considered “structured” cash payments)
without triggering the reporting requirements of the
Currency Transaction Report of the US Treasury



www.gardenstatecle.com Garden State CLE 21 Winthrop Avenue

© 2011 Garden State CLE, LLC 609 895 0046  Lawrence, NJ   08648

V. DEALING WITH THE IRS vs. FBI FOR THE DEFENSE

• Generally, you can deal with the IRS more easily and the
case tends to come at a later stage to the US Attorney’s
Office

VI. HOW EARLY FOR COOPERATION

a. “Best deal to first to squeal”

b. Often the best strategy is to get where you are going
as soon as possible

VII. COOPERATION AND PLEA AGREEMENTS

a. Separate agreements

b. Information (equivalent of state court accusation)
may be filed charging the Defendant

c. The sentencing recommendation (USSG 5K Letter)
is weighted heavily, depending on the judge. Unlike
state court, there is no sentencing arrangement
negotiated with a top and bottom number for

sentence (State Court e.g., 5 year sentence with a 3
parole disqualifier)

d. Most judges give a discount (departure) of 50% to
66.66% on sentencing time exposure

e. Bargaining of the facts of the case is critical at
sentencing but there is little latitude generally.
Exception:  drug cases.

VIII. U.S. SENTENCING GUIDELINES

a. Provide a range of sentences. Guidelines could be a
separate seminar.

b. They are now a guideline thanks to case law like
U.S. v. Booker, 543 U.S. 220 (2005). Blakely v.
Washington, 542 U.S. 296 (2004) and Apprendi v.
New Jersey, 530 U.S. 466 (2000).
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c. Departures up and down are permitted and
encouraged by many factors:

1. acceptance of responsibility

2. complete cooperation

3. value of cooperation

4. other factors considered by the Court

IX. BAIL

a. Governed by 18 U.S.C. Sec. 3141presumes no
entitlement to bail in certain cases

b. Bails are set by the U.S. Magistrate based on
background by the US Pretrial Services Officer

making a report to the Court used in determining
bail with factors of: securing the defendant’s release,
protecting the public, and guaranteeing the
defendant’s return to court

c. Appeals to the District Court

d. The court may order substantial bail, house arrest,
electronic monitoring

e. Chance of acquittal is greater if out on bail

f. A substantial number of pretrial detention cases
(about 70%) are drug cases.

X. ARRAIGNMENT AND TRIAL PREPARATION

a. Rule 14  Relief from Prejudicial Joinder

b. Rule 16 Discovery and Inspection

c. State court has open file discovery policy
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d. Federal court has very limited discovery. Per the
Jencks Act, 18 USCA Sec. 3500, statements are not
provided until AFTER the witness testifies on direct.
Sometimes you may get your Jencks discovery at 5
PM the night BEFORE testimony. Maybe even a
week ahead of time in rare cases

XI. JURY SELECTION

a. Every Judge has his own procedures

b. Get the background from the Judge’s courtroom
deputy

c. Struck jury example discussed, a chess game

d. Jury experts and gut instinct

XI. THE SPEEDY TRIAL ACT

a. The 70 day requirement is rarely observed

b. Translations alone may allow for more time and that
would be in the interest of the defense generally

XII. JURY DEFERENCE TO THE FBI OR OTHER FEDERAL

LAW ENFORCEMENT

• Deal with it upfront, in your opening statement

XIII. CLOSINGS IN FEDERAL COURT

• Jury charged first

• But “The Government gets to go twice”

• The Defense goes first, then the Government, then
Defense has a rebuttal opportunity and finally
Government rebuttal closing limited to the scope of
the Defense rebuttal
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XIV. JOINT DEFENSE

XV. FEDERAL PUBLIC DEFENDER AND CRIMINAL

JUSTICE ACT (“CJA”) LIST OF COUNSEL TO

INDIGENT DEFENDANTS

XVI. PAROLE DOES NOT EXIST IN THE FEDERAL

SYSTEM—85YOU’RE YOUR DEFENDANT’S TIME IS

ACTUALLY SERVED

XVII. EXPUNGEMENT ALSO DOES NOT EXIST.

PRESIDENTIAL PARDON ONLY

XVIII.  ADVICE FOR YOUNG ATTORNEYS

• Maintain a high level of integrity

• Be able to support anything you tell a US

Attorney because Federal Court is a small place

XIX. OTHER CONSIDERATIONS

• Witness protection

• Designation to a criminal facility
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