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I. Relevant Statute

2C:51-2. Forfeiture of public office, position or
employment under certain circumstances;
order of forfeiture

a. A person holding any public office, position, or
employment, elective or appointive, under the
government of this State or any agency or political
subdivision thereof, who is convicted of an offense
shall forfeit such office , position or employment if:

(1) He is convicted under the laws of this State of an
offense involving dishonesty or of a crime of the third
degree or above or under the laws of another state or
of the United States of an offense or a crime which, if
committed in this State, would be such an offense or
crime;

(2) He is convicted of an offense involving or touching
such office, position or employment; or

(3) The Constitution so provides.

As used in this subsection, “involving or touching such
office, position or employment” means that the
offense was related directly to the person’'s
performance in, or circumstances flowing from, the
specific public office, position or employment held by
the person.

b. A court of this State shall enter an order of
forfeiture pursuant to subsection a.:



(1) Immediately upon a finding of guilt by the trier of
fact or a plea of guilty entered in any court of this
State unless the court, for good cause shown, orders a
stay of such forfeiture pending a hearing on the merits
at the time of sentencing; or

d. In addition to the punishment prescribed for the
offense, and the forfeiture set forth in subsection a. of
N.]J.S.2C:51-2, any person convicted of an offense
involving or touching on his public office, position or
employment shall be forever disqualified from holding
any office or position of honor, trust or profit under
this State or any of its administrative or political
subdivisions. As used in this subsection, “involving or
touching on his public office, position or employment”
means that the offense was related directly to the
person's performance in, or circumstances flowing
from, the specific public office, position or
employment held by the person.

e. Any forfeiture or disqualification under subsection
a., b. or d. which is based upon a conviction of a
disorderly persons or petty disorderly persons offense
may be waived by the court upon application of the
county prosecutor or the Attorney General and for
good cause shown.



II. Forfeiture - In General

Forfeiture may occur when:

1. A prosecutor immediately moves for forfeiture of
office upon conviction. N.J.S.A. 2C: 51-2(b)(1).

2. Forfeiture based upon a conviction of an offense in
another state or of the United States and the county
prosecutor or the Attorney General makes an
application to order forfeiture of public office. N.J.S.A.
2C:51-2(b)(2).

3. On occasion, the issue of forfeiture will not be
raised at the time of the finding of guilt. When this
occurs, the sentencing court or the Superior Court in a
civil action may order forfeiture after an application
has been made by the Attorney General, county
prosecutor or the defendant’s public employer.
N.J.S.A. 2C: 51-2(9g).

Please note the following from the Appellate Division:

("We concluded that N.J.S.A. 2C:51-2g was intended
solely to confer continuing jurisdiction upon a trial
court to enter an order of forfeiture if the court failed
to order forfeiture at the time of conviction, rather
than, as Moore [ supra,] had directed, such authority
being transferred to the defendant's employer or a
state agency.”)

State v. Och, 371 N.J. Super. 274, 284 (App. Div.

2004); State v. Ercolano, 335 N.J.Super. 236
(App.Div.2000)



http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&referencepositiontype=S&serialnum=2000621771&fn=_top&sv=Split&referenceposition=245&findtype=Y&tc=-1&ordoc=2004734218&mt=TabTemplate1&db=590&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=8823B85C
http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&referencepositiontype=S&serialnum=2000621771&fn=_top&sv=Split&referenceposition=245&findtype=Y&tc=-1&ordoc=2004734218&mt=TabTemplate1&db=590&utid=1&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=8823B85C

III. Procedural Characteristics

1. In General

a. Offense Includes d/p and petty d/p: State v. Lore,
197 N.J. Super. 277 (App. Div. 1984)

b. Civil Penalty: Old Bridge Public Workers and
Santiation Union v. The Township of Old Bridge, 231
N.J. Super. 205 (App. Div. 1989); State v. Timoldi,
277 N.J. Super. 297 (App. Div. 1994)

c. Following an Expungement: In re Nunez, 384 N.J.
Super. 345 (App. Div. 2006)

d. Following a Pardon: Brezizecki v. Gregorio, 246 N.J.
Super. (Law Div 1990); (Contrast: Storcella v. Dept of
Treasury, 296 N.J. Super. 238 (App. Div. 1997))

2. Offenses Involving Dishonesty:

State v. Lee, 258 N.J. Super. 313 (App. Div. 1992)
(Theft by disception)



3. Touching on Office: (A Direct &
Substantial Relationship or Flowing
from):

Leading Case — McCann v. Clerk of Jersey City, 167

N.J. 311 (2001) (Direct and Substantial Relationship
or flowing from employment - Casting a Shadow)

a. (Corrections Officer - Harassment of co-worker)
Moore v. Correctional Institute, 119 N.J. 256 (1990)

b. Maintenance Man - Domestic Violence - State v.
Pavlik, 363 N.]. Super. 307 (App. Div. 2003)

c. Turnpike Utility Worker -Simple Assault on
Cops/D/P Drugs - State v. Baber, 256 N.]J. Super. 240
(App. Div. 1992)

d. Local Politician — NJSA 2C:29-1 - State v. Rone,
N.J. Super. (App. Div. 2009)

e. Police Officers:

State v. Lore, 197 N.J. Super. 277 (App. Div. 1984)
(On-duty - Excessive Force)

State v. Williams, 355 N.J. Super. 579 (App. Div.
2002) (Off-duty - 4th Degree Assault with firearm)

State v. Gismondi, 353 N.J. Super. 178 (App. Div.
2002) (Off-duty - Drunken spree)

State v. Rodriguez, 383 N.J. Super. 663 (App. Div.
2006) (Off-duty - Leaving the Scene of a fatal
Accident - 3" degree)



State v. Hupka, 407 N.J. Super. 489 (App. Div. 2009)
(Off-duty - Criminal Sexual Contact)

f. Forever Barred -

Pastore v. County of Essex, 237 N.J. Super. 371 (App.
Div. 1989) (Assistant Greens Keeper)

McCann v. Clerk of Jersey City, 167 N.J.311 (2001)
(Direct and Substantial Relationship)



4. As a Collateral Consequence

State v. Heitzman, 107 N.J. 603 (1987)

In 1985 defendant, then a biologist with the Department of
Environmental Protection, pleaded guilty to possession of
marijuana with intent to distribute. He was sentenced to two-
years probation, with 180 days County Jail time as a condition
thereof. The Appellate Division, one judge dissenting, affirmed.
It rejected defendant's contentions that (1) there was no
factual basis for the plea, and (2) the court should have
forewarned defendant of his potential loss of public
employment.

N.J.S.A. 2C:51-2, mandates the forfeiture of public office or
position of any person convicted of a crime of the third degree
or above. Defendant argues that forfeiture of public
employment is one of the “"consequences of the plea” that the
Court had a duty to determine was within defendant’'s
understanding when the plea was accepted.

We affirm substantially on the basis of the majority opinion
in the Appellate Division, which held that “"defendant need be
informed only of the penal consequences of his plea and not
the collateral consequences, such as loss of public or private
employment, effect on immigration status, voting rights,
possible auto license suspension, possible dishonorable
discharge from the military, or anything else Of course, a trial
court would be well advised to inform a defendant of any
collateral consequences of which the court may be aware, but
the failure to do so cannot be viewed as error requiring further
proceedings that could lead to a vacating of the plea.

Related Cases: State v. Och, 371 N.J. Super. 274 (App. Div.
2004)


http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.11&fn=_top&sv=Split&docname=NJST2C%3a51-2&tc=-1&pbc=2F4945A3&ordoc=1987085714&findtype=L&db=1000045&vr=2.0&rp=%2ffind%2fdefault.wl&mt=StateLitigation

IV. Touching on Office
Moore v. Youth Correctional Inst., 119 N.J. 256 (1990)

The inquiry into whether an offense involves and
touches on employment to the extent of meriting
forfeiture requires careful examination of the facts
and the evaluation of various factors in the “involve
and touch” analysis. First, there is a need to assess
the gravity of the crime as revealed by its nature, its
context, and the identity of the victim. Second, there
is a need to assess the qualifications required of the
employee's public employment.

It was not relevant in any of those cases where or
when the employee committed the crime. What does
appear relevant is that the offense rendered suspect
the employee's future service to the State, both in the
capacity of the employee's job at the time of the
conviction and in every other potential capacity.
Hence, we find that the nexus between the offense
and employment is not limited by time and location.
When the infraction casts such a shadow over the
employee as to make his or her continued service
appear incompatible with the traits of
trustworthiness, honesty, and obedience to law and
order, then forfeiture is appropriate.

The forfeiture statute, as applied in the foregoing
cases, is not merely a collateral attempt to punish a
criminal offender. It also reflects a belief that the
circumstances surrounding a criminal conviction bear
directly on an employee's competency and capacity to
continue to do his or her job or to perform any other
job for the state.

Related case — McCann v. McCann v. Clerk of Jersey
City, 338 N.J. Super. 509 (App. Div. 2001)



V. Waiver - Introduction

a. Moore v. Youth Corr. Inst., 119 N.]J. 256, 267-68
(1990)

Governor Thomas Kean vetoed the bill and returned
it to the General Assembly with his comments.
Specifically, Governor Kean objected to municipal
prosecutors being given the power to seek exceptions
to the statute:

The legislation, in its original form was carefully
drafted to ensure that the waiver provision would be
utilized only in the extraordinary case where
necessary to remedy an obvious inequity caused by
the present requirement of mandatory forfeiture for
even the most minor offense. Consequently, only the
Attorney General and the 21 county prosecutors-the
highest ranking law enforcement officers at the State
and county levels, respectively-were given the
authority to request these waivers.... The power to
request a waiver of mandatory forfeiture must be
carefully circumscribed if it is to be wielded in a
uniform and equitable manner.

Gov. Kean, Letter to the General Assembly (January
11, 1988). Thus, the Governor wanted the waiver
provision to be narrow, both in its substance and in
the extent of power it gives officials to request it.

Governor Kean offered an explanation and example
of when waiver would be appropriate:

[R]equiring mandatory forfeiture of and permanent
disqualification from public office may, under some
circumstances, be too harsh a sanction for a minor
infraction of our laws. For instance, law enforcement



officers are often placed in confrontational situations
which may result in a complaint being filed against
them for disorderly conduct, including offensive
language, shoving, offensive touching, etc. While
these disorderly persons’ offenses should be taken
seriously and dealt with sternly, they are not so
serious in every case as to warrant the loss of position
or the permanent, lifetime disqualification from
holding such office.

This discourse between the Legislature and
Governor discloses that the severe penalty of
forfeiture was to be the punishment with regard to
petty disorderly-persons offenses that involve and
touch employment. Only in limited cases was the
county prosecutor or the Attorney General to petition
the trial court for waiver. Employees who are
convicted of a petty disorderly-persons offense, and
recognize that their offense does touch and involve
their employment, can still for good cause request the
county prosecutor or the Attorney General to petition
the sentencing court for waiver. If such waiver were
granted, then the department and administrative
agencies would abide by the waiver and not impose
forfeiture or disqualification on the employee.



b. Waiver - Prosecutorial Discretion

Flagg v. Essex County, 171 N.]J. 561 (2002)

The forfeiture and disqualification requirements are
non-penal consequences of certain convictions.
N.J.S.A. 2C:51-2e fairly can be characterized as
remedial, both in its purpose and implementing
provisions. Although the authority to seek waiver is
vested in the Attorney General and county
prosecutors, we are convinced that the Legislature did
not intend the discretion to seek waiver to be subject
to more limited review simply because it is to be
exercised by law enforcement officials. Given that the
discretionary decision whether or not to seek a waiver
is dissimilar to those determinations typically made by
prosecutors in their law enforcement capacity, and is
more akin to prosecutorial discretion in sentencing-
related determinations, an abuse of discretion would
be the more appropriate standard. In PTI matters, the
focus is on whether there should be prosecution under
an indictment, thereby implicating a wide range of
considerations that influence a prosecutor’'s ultimate
decision. In contrast, the purpose of N.J.S.A. 2C:51-2e
is to avoid the harshness of forfeiture and
disqualification for a few minor offenses in which the
circumstances dictate otherwise. Because that statute
is remedial legislation, it should be liberally applied to
achieve the legislative intent. That purpose can be
achieved more effectively under an ordinary abuse of
discretion standard.

Although the ordinary "abuse of discretion" standard
defies precise definition, it arises when a decision is
"made without a rational explanation, inexplicably
departed from established policies, or rested on an
impermissible basis. In other words, a functional
approach to abuse of discretion examines whether



there are good reasons for an appellate court to defer
to the particular decision at issue. It may be "an
arbitrary, capricious, whimsical, or manifestly
unreasonable judgment."Ordinarily, an abuse of
discretion will be manifest if defendant can show that
a prosecutorial veto (a) was not premised upon a
consideration of all relevant factors, (b) was based
upon a consideration of irrelevant or inappropriate
factors, or (c) amounted to a clear error in judgment.

Finally, we consider whether guidelines are needed to
assist in making the decision whether to seek waiver.
Because forfeiture of employment and future
disqualification are such severe non-penal
consequences, this Court "cannot sanction a
decisional process which might yield ad hoc or
arbitrary determinations.” To safeguard against such
abuses, we require the Attorney General to
promulgate written guidelines for determining
whether to seek a waiver of the forfeiture and
disqualification requirements. In addition to the
guidelines, the Attorney General and county
prosecutors shall furnish written statements of the
reasons for declining to seek waivers. The guidelines
and statement of reasons will help to alleviate any
suspicion about the arbitrariness of the decisional
process while assisting in judicial review. "Without
standards the prosecutorial decision-making process
[would be] unguided.”



VI. Attorney General Guidelines

Attorney General
Guidelines FOR
DECIDING WHETHER
TO APPLY FOR A
WAIVER OF
FORFEITURE OF
PUBLIC OFFICE
PURSUANT TO
N.J.S.A. 2C:51-2(e)



ATTORNEY GENERAL GUIDELINES
FOR DECIDING WHETHER TO APPLY FOR A WAIVER OF
FORFEITURE OF PUBLIC OFFICE PURSUANT TO N.J.S.A. 2C:51-2(e)

I. Introduction and Overview

Public employees convicted of certain offenses and crimes are subject to the
forfeiture of their public office or employment under the provisions of N.J.S.A. 2C:
51 -2. Forfeiture of public ofiice is mandated for a conviction of any offense’ that
involves dishonesty or any offense that touches upon the defendant’s office, or for
a conviction for any crime of the third degree or greater. N.J.S.A. 2C:51-2(a)(1);
2C:51-2(a)(2). Forfeiture of office is also required if the Constitution or a non-
criminal code statute mandates forfeiture. N.J.S.A. 2C: 51-2(a)(3). Further, in
cases where the offense touched the defendant’s public office, a permanent bar to
any future government employment is also required. N.J.S.A. 2C: 51-2 d.

Under N.J.S.A.2C: 51-2 (b)(1), forfeiture of office should be immediate upon
a finding of guilt by the trier of fact or where the defendant entered a guilty plea
to one of the offenses or crimes mentioned above. This section also provides for
the possibility of the granting of a stay where the defendant makes a showing of
good cause and the stay can extend to a hearing on the merits concermng
forfeiture of office at the time of sentencing. = The showing of good cause is
restricted by the provisions of N.J.S.A. 2C: 51-2(c) and specifically prohibits a
court from granting a stay of the order of forfeiture pending appeal of a conviction
or appeal of the forfeiture of office order “unless the court is clearly convinced that
there is a substantial likelihood of success on the merits.”

In practice, forfeiture of office upon conviction occurs in three ways. The
first method is when a prosecutor immediately moves for forfeiture of office upon
conviction. N.J.S.A. 2C: 51-2(b)(1). The second method is when the forfeiture is
based upon a conviction of an offense in another state or of the United States and
the county prosecutor or the Attorney General makes an application to order
forfeiture of public office. N.J.S.A. 2C:51-2(b)(2). The third method of forfeiture of
office occurs when the issue of forfeiture has not been raised at the time of the

1An offense is defined "ander N.J.S.A 2C:1-4 to include petty disorderly
and disorderly persons offenses with maximum sentences under 6 months.
Offenses that subject the defendant to terms of imprisonment greater than 6
months constitute a crime.



finding of guilt and the courts may order forfeiture after application has been
made by the Attorney General, county prosecutor or the defendant’s public
employer. N.J.S.A. 2C: 51-2(g). 2 Even in the absence of a court order, the
appointing authority has the power to remove the defendant from public office.

Under the statute, waiver of forfeiture of office is permitted in cases where
a defendant is convicted of either a petty disorderly or a disorderly persons offense
that involves dishonesty or that has touched his public office. Under the
provisions of N.J.S.A. 2C: 51-2(e), the county prosecutor or Attorney General may
make an application to the court for a waiver of the forfeiture of office and/or
permanent bar to future employment in these cases. The court may grant the
application for good cause shown. Under the statute, it is an affirmative act by
the Attorney General or county prosecutor that accomplishes waiver if the court
approves the application.

There are practical problems in applying N.J.S.A. 2C:51-2(e). First,
disorderly persons and peity disorderly persons offenses are predominantly
prosecuted in municipal court where the State is mainly represented by a
municipal prosecutor®. However, discretion to waive forfeiture is reserved by the
statute exclusively to the county prosecutor and the Attorney General.
Additionally, there is rarely any time delay between the date of conviction and
sentencing date in municipal court as the municipal court judge generally
sentences a defendant on ~he same day as the conviction is rendered. It is
anticipated in the statute that the forfeiture of office order and permanent bar to
future government employment, if applicable, would be entered at the time of
sentencing upon motion of “he prosecutor. Another problem that arises is that

*The application to order forfeiture is done through filing a complaint in
lieu of prerogative writ and is a civil action which requires a complex and
lengthy filing of documents, including: Brief and Order to Show Cause;
Affidavit of Service; Verified Complaint laying out the facts and procedural
history of the case; Case Information Statement; and submission of transcript
from the prosecution of the underlying offense. Additionally, if the defendant
contests the complaint, a court appearance is required.

3 On occasion, indictable charges can be downgraded in Superior Court
as part of a plea agreement. or a defendant can be found guilty in Superior
Court for a lesser included disorderly persons offense. It should also be noted
that the county prosecutor or the Attorney General can, in their exercise of
discretion, prosecute a marter in municipal court under the provisions of
N.J.S.A. 2B:25-7 and 2B-107; R. 7:8-8(b).
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often the municipal prosecutor may not be aware that the defendant is a public
employee or that his offense may have touched the defendant’s public
employment. And in some cases, because of turnover in the part-time positions
of municipal prosecutor, the new municipal prosecutor may not be aware that the
forfeiture of office should be applied for immediately at the time of conviction.

James Flagg v. Essex County Prosecutor

The New Jersey Supreme Court recently examined the discretionary powers
of the Attorney General and the county prosecutor in waiving the mandated
forfeiture of office provisions contained in N.J.S.A. 2C: 51-2. James Flagg v.
Essex County Prosecutor, 171 N.J. 561 (2002), established the standard for
determining whether the Attorney General or a county prosecutor has properly
declined to seek a waiver of forfeiture of public employment pursuant to N.J.S.A.
2C:51-2 following a public employee’s conviction for a disorderly or petty
disorderly persons offense. N.J.S.A. 2C:51-2 generally provides that a person
holding any public office, pesition or employment who is convicted of an offense
automatically forfeits such office or position. Mandatory disqualification from any
future public employment attaches when a person is convicted of an offense which
touches upon his office. N.J.S.A. 2C:51-2(e) nonetheless provides that:

Any forfeiture or disqualification . . . which is based
upon a conviction of a disorderly persons or petty
disorderly persons offense may be waived by the court
upon application of the county prosecutor or the
Attorney General and for good cause shown.

The intent of this waiver provision is to ameliorate the harshness of the
otherwise mandatory job forfeiture requirement in cases where forfeiture and
disqualification, as collateral consequences flowing from convictions for the most
minor offenses, would be too severe. Flagg, 171 N.J. at 569.

The New Jersey Supreme Court concluded that the discretionary decision
whether or not to apply for a waiver is different from the kinds of determinations
typically made by prosecutors in their law enforcement capacity, and is more akin
to prosecutorial discretion in. sentencing-related determinations. Accordingly, the
Court held that a prosecutor’s decision under N.J.S.A. 2C:51-2(e) is subject to
judicial review under an ordinary “abuse of discretion” standard. The Court
noted that while this standard “defies precise definition, it arises when a decision
is made without a rational explanation, inexplicably departed from established
policies, or rested on an impermissible basis.” 171 N.J. at 571 (internal
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quotations to federal authori y omitted). The Court further noted that an abuse
of discretion will be manifest if the defendant can show that a prosecutorial veto
(a) was not premised upon a consideration of all relevant factors, (b) was based
upon a consideration of irrel :vant or inappropriate factors, or (c) amounted to a
clear error in judgment. Id. (Juoting State v. Baynes, 148 N.J. 434, 444 (1997)).

The Court in Flagg mac e clear that a prosecutor may not adopt a per se rule
of not applying for a waiver. ather the Court held that the remedial purposes of
the statute demands that ea::h waiver application be reviewed by the prosecutor
on a case-by-case basis. Id. it 574.

Since forfeiture of emp loyment and future disqualification are such severe
non-penal consequences, thz Court further held that it would not sanction a
decisional process that migh' yield ad hoc or arbitrary determinations. Id. at 577
(quoting from State v. Leona dis, 71 N.J. 85, 121 (1976)). To safeguard against
such abuses, the Court dir:cted the Attorney General to promulgate written
guidelines for use by prosec: itors in determining whether to seek a waiver of the
forfeiture and disqualificatio: requirements.* The following guidelines, which are
binding on all county prose :utors, municipal prosecutors and the Division of
Criminal Justice, are promu. gated pursuant to the Court’s express directive.

Creation of Guidelines

The Supreme Court in the Flagg decision listed sixteen factors that should
be considered by the Attor: ey General and county prosecutor when deciding
whether to seek a waiver. £s discussed earlier, forfeiture of office can occur in
three ways: an order from m 1nicipal or Superior Court at the time of sentencing;
if the conviction took plac: in another state, by application of the county
prosecutor or Attorney Gene "al; or if the forfeiture was not raised at the time of a
finding of guilt or sentencing . by order of a court upon application of the Attorney
General, county prosecutor or public employer. These guidelines have been
developed to address all thr: e methods of forfeiture in a consistent and efficient
manner.

However, it is imporiant to note that these guidelines have a narrow
application and need only b:: followed when the following conditions are met:

It should be noted th:it because the forfeiture of office should be
immediate upon the finding of guilt, the municipal prosecutor in Flagg should
have moved before the cour' to have the defendant’s employment forfeited.

4




a) person is a piblic employee and

b) has been conwvicted of a disorderly persons or petty disorderly
persons offense and

¢) such offense i wolved dishonesty OR touched upon or involved his
office, position « r employment.

II. Application for Forfeit ire of Office at the Municipal Court Level.

Due to the statutory provision of N.J.S.A. 2C: 51-2(b)(1) requiring the
immediate forfeiture of offic: at the time of a public employee’s conviction, and
since the conviction and se itencing of a defendant in municipal court usually
occur on the same day, dec sions about waiver of forfeiture should be made in
advance of adjudication. Th srefore, a reasonable effort must be made as soon as
practical to determine if the defendant is a public employee. If the arrest report
does not specify the defenc ant’s employer, the defendant should be asked to
identify his employer at his irst appearance or arraignment.

Whether the county  rosecutor’s office screens the municipal court cases
or the municipal prosecutor directly handles charges filed in the municipal court,
the decision to waive forfeit ire must be made before adjudication of the case. If
necessary, adjournment of -he case should be sought for a reasonable time to
allow for the preparation of he prosecutor’s written statement of reasons. Upon
learning that the defendant i s a public employee, the municipal prosecutor should
contact the assistant prose sutor who has been assigned as the supervisor for
municipal prosecutors in th at county to request a review of the file to determine
if waiver will be considered. The municipal prosecutor should complete a written
statement of reasons contai 1ing the factors in these guidelines in order to assist
the county prosecutor in n aking the waiver decision. Upon completion of the
review, the county prosecut or should provide the municipal prosecutor with the
signed and complete writte: . statement of reasons accepting or rejecting waiver.
The review should be comp eted in an expeditious manner in order to insure a
speedy resolution to the un lerlying matter.

Alternatively, if the cise is pre-screened by an assistant prosecutor who
learns that the defendant is a public employee before referring the case to the
municipal prosecutor, the a isistant prosecutor should ask the county prosecutor
to review the file in order tc¢ determine if waiver is warranted. Upon completion
of the review, the county pro secutor should provide the municipal prosecutor with
the signed and complete vritten statement of reasons accepting or rejecting



waiver. The review should >e completed in an expeditious manner in order to
insure a speedy resolution t» the underlying matter.

Upon receipt of a signed and completed written statement of reasons, the
municipal prosecutor shoud move the case for trial or other disposition in
municipal court. If the prosecutor rejects waiver of forfeiture, the statement of
reasons should be submitted to the court and the defendant at the time of his
conviction and sentencing. The municipal prosecutor should move immediately
upon defendant’s conviction to forfeit the defendant’s public employment or office.
Further, the municipal prosccutor shall generally oppose the granting of any stay
of forfeiture requested by the defendant. Alternatively, in cases where the county
prosecutor makes a determination to waive forfeiture of office after weighing the
factors in these guidelines, tlie municipal prosecutor shall make application to the
court for waiver of forfeiture at the time of sentencing as per N.J.S.A. 2C: 51-2(¢).
The written statement of :easons granting the waiver can be used by the
municipal prosecutor to show the court the good cause needed to support the
application for waiver.

In matters that invclve state employees as defendants, the assistant
prosecutor supervising the :nunicipal prosecutor should contact the Division of
Law in order to request the :1ecessary employee information from the appointing
authority. The Division of Le w shall have a specific contact person responsible for
expediting the request for in ormation. The name and contact information for the
appointed person will be provided to each Prosecutor’s office.

III. Application for Forfeit are of Office for Downgraded Charges at the Superior
Court Level.

Cases involving indictable crimes which are downgraded to disorderly
persons or petty disorderly sersons offenses in the Superior Court are generally
prosecuted by an assistant prosecutor, or, in some instances, by a deputy
attorney general. In these ce ses, waiver of forfeiture of office should be considered
upon written request by the defendant. Therefore, if an application for a waiver is
not received at the time of conviction, an assistant prosecutor should move for
forfeiture of office pursuant to N.J.S.A. 2C:51-2.

If an application fo- waiver is received after conviction, but before
sentencing, a signed writter. statement of reasons rejecting or approving waiver,
after consideration of the relevant factors, is required for both assistant
prosecutors and deputy attorneys general. The defendant and the court should
be provided with a copy of the written statement of reasons at sentencing. In
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cases where waiver of forfe ture will not be sought, the assistant prosecutor
should provide the written st atement of reasons to the court in order to show the
decision not to seek waiver w 1s based on the applicable guidelines. Additionally,
the assistant prosecutor should generally oppose a stay of forfeiture.
Alternatively, where waiver ¢ f forfeiture will be sought, the assistant prosecutor
shall move at the time of ser tencing for waiver, pursuant to N.J.S.A. 2C:51-2(e),
and provide the written state ment of reasons in order to show the court the good
cause needed to grant the w:uver.

If the defendant did nct request a waiver of the forfeiture provisions at any
time, an assistant prosecutor may still move for waiver when the county
prosecutor, after considering the appropriate factors, deems waiver appropriate.
Under this scenario, an assistant prosecutor can request that the county
prosecutor review the file ir order to determine if waiver is warranted. If the
county prosecutor determine s that waiver is appropriate after consideration of the
factors in these guidelines, t 1e assistant prosecutor should request waiver upon
conviction or sentencing. A ‘written statement of reasons should be presented to
both defendant and the couit.

In matters that invo ve state employees as defendants, the assistant
prosecutor should contact t1e Division of Law in order to obtain the necessary
employee information from he appointing authority. The Division of Law shall
have a specific contact prrson responsible for expediting the request for
information. The name and :ontact information for the appointed person will be
provided to each Prosecutor s office.

IV. Required Considerati)n of Factors Prior to Filing An Application for
Forfeiture of Office Pu; suant to N.J.S.A. 2C: 51-2(b)(2) and N.J.S.A. 2C:51-

2(e)

Where forfeiture of ¢ffice was not applied for at the time of a public
employee’s conviction or entry of a guilty plea for disorderly and petty disorderly
persons offenses, the assistz nt prosecutor or deputy attorney general assigned to
the case should review the fi cts and circumstances of the conviction. This review
should examine whether the conviction is appropriate for forfeiture of office or for
permanent bar to future goivernmental employment under the statute. The
assigned assistant prosecutor or deputy attorney general should request a review
of the relevant factors by the county prosecutor or Attorney General to determine
if waiver of forfeiture of offic : will be pursued. In cases where forfeiture of office
or a permanent bar to employment applies and where no waiver will be sought,
pursuant to N.J.S.A. 2C: 51 -2(¢), a written statement of reasons denying waiver
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with appropriate supervisory eview should be submitted to the defendant and the
court at the time of the filing of the complaint in lieu of prerogative writ for
forfeiture of office.

V. Required Approval b, County Prosecutor or Designated Supervisory
Personnel

All decisions whether or not to waive under N.J.S.A. 2C: 51-2(e) will be
made by the county prosecui-or or a designated senior assistant prosecutor who
has been authorized in writir.g by the county prosecutor to make such decisions.
In the event that the disorder y persons or petty disorderly persons conviction was
prosecuted by the Division of Criminal Justice, the decision whether or not to
apply for a waiver of forfeitiire of public office pursuant to N.J.S.A. 2C:51-2(€)
shall be made by the Attoriey General, or by an assistant or deputy attorney
general designated in writing by the Attorney General to make such
determinations. In the event that the forfeiture of office is being sought by the
Division of Law as a representative of a public employer and pursuant to the
provisions of N.J.S.A. 2C: 51-2(g), these guidelines shall apply and the decision
whether or not to apply for a waiver of forfeiture of public office pursuant to
N.J.S.A. 2C:51-2(e) shall be made by the Attorney General, or by an assistant or
deputy attorney general designated in writing by the Attorney General to make
such determinations.

VI. Written Statement of Reasons

In order to alleviate ary suspicion about the arbitrariness of the decisional
process and to assist in judicial review under the abuse of discretion standard, the
Attorney General or county prosecutor shall furnish to the court and to the
defendant a written statement of the reasons for declining or seeking a waiver
pursuant to N.J.S.A. 2C:51-2(e). The statement of reasons required by this
Section shall describe all vertinent and available facts relevant to the factors
enumerated in Section VII cf these Guidelines. The statement of reasons should
not simply repeat the relevant statute and waiver factors, but should be fact-
specific and not vague. Stite V. Nwobu, 139 N.J. 236 (1995). The statement of
reasons will help the coun:y prosecutor show the court that they did not abuse
their discretion by denying a waiver of forfeiture since the statement will disclose
that the decision was basec.on a rational explanation founded in the established
guidelines. Alternatively, i cases where waiver of forfeiture of office is sought, the
written statement of reasoris can be used for showing good cause to the court.

VII. Authorized Criteria




The county prosecutor and the Attorney General shall consider the following
factors in deciding whether or not to seek a waiver of forfeiture of public office
pursuant to N.J.S.A. 2C:51-2(e):

1. The totality of the circumstances surrounding the
event;

2. The nature of the offense, including its gravity and
substantiality, whether it was a single or multiple offense
and whether it was continuing or isolated;

3. The quality of moral turpitude or the degree of
guilt or culpability, including the employee’s reasons,
motives and personal gain;

4. The duties of the employee;

S. The relationship between the offense and the
duties of the employee, including but not limited to,
whether the criminal activity took place during work
hours or involved work facilities, contacts, relationships,
or equipment;

6. The employee’s length of service;
7. The employer’s desires;
8. The need and interests of the victim and society,

including consideration of the victim’s desires;

9. The extent to which the employee’s offense
constitutes part of a continuing pattern of anti-social
behavior;

10. The employee’s prior record of convictions and
disciplinary infractions;

11. The threat presented to coworkers or the public if the employee
is permitted to retain his or her position;



12. Any involvement of the employee with organized crime;

13. Whether the employee has been granted waiver on
a prior occasion,;

14. The impact of waiver on the employment status of
codefendants as to avoid an injustice if similarly situated
culpable individuals are tried in separate trials;

15. Whether waiver of forfeiture of office would
undermine public confidence in the integrity of
important governmental functions, including but not
limited to law enforcement functions; and

16. Nafure and scope of cooperation with the prosecuting
authorities.

VIII. Burden of Proof

Pursuant to the Court’s ruling in Flagg, the public employee bears the
burden of proof to show that his or her request to the Attorney General or county
prosecutor to apply for a waiver is supported by mitigating circumstances
warranting a waiver. Given this allocation of the burden of proof, it is expected
that neither the Attorney General nor the county prosecutor will ordinarily seek
a waiver of forfeiture of public office pursuant to N.J.S.A. 2C:51-2(¢) unless the
available facts and circumstances relevant to the criteria set forth in Section VII
militate in favor of seeking a waiver.

IX. Balancing Factors

Because the statute expressly grants the waiver decision to the Attorney
General or county prosecutor, the relative weight to be assigned the criteria
should be left to the prosecuting authority. If one factor is so severe, it may
outweigh the other factors. @~ Where no one factor dominates, the county
prosecutor or Attorney General must use his/her discretionary powers to
determine if waiver is warranted. However, the weighing of factors is more
complex than a simple counting of the mumbers of factors in support of granting
or denying the waiver. The significance of each factor must be considered. The
purpose of the statute can be effectuated only if each waiver application is
reviewed in light of its surrounding facts, on a case-by- case basis.
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X. Notification of Adverse Rulings to the Division of Criminal Justice

If any court finds that a county prosecutor has abused his or her discretion
in refusing to seek a waiver of forfeiture of public office pursuant to N.J.S.A.
2C:51-2(e), the prosecutor shall immediately notify the Director of the Division of
Criminal Justice in writing of such ruling.

XI. Effective Date
These Guidelines shall take effect immediately, and shall apply to all
pending cases. These Guidelines shall remain in effect until such time as they

may be revised or repealed by the Attorney General.

XII. Model Statement of Reasons

Attached is a model statement of reasons. This form may be customized to
fit the needs of individual prosecuting agencies. However, a written statement of
reasons must be completed and provided to the court and defendant.

DATED:

David Samson
Attorney General

ATTEST:

Peter C. Harvey
First Assistant Attorney General
Director, Division of Criminal Justice
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MODIEL STATEMENT OF REASONS

Case Name:

Include a brief description of all of the factors:

1) TOTALITY OF CIRCUMSTANCES SURROUNDING THE EVENT
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2) NATURE OF THE OFFENSE

3) QUALITY OF MORAL TURPITUDE OR DEGREE OF GUILT OR
CULPABILITY

4) DUTIES OF EMPLOYEE




5) THE RELATIONSHIF BETWEEN THE OFFENSE AND EMPLOYEE'’S
DUTIES

6) EMPLOYEE’S LENGTH OF SERVICE

7) THE EMPLOYER’S DESIRES

8) THE NEED AND INTERESTS OF THE VICTIM AND SOCIETY, INCLUDING
CONSIDERATION OF THE VICTIM’S DESIRES




9) THE EXTENT TO WHICH THE EMPLOYEE’S OFFENSE CONSTITUTES
PART OF A CONTINUING PATTERN OF ANTI-SOCIAL BEHAVIOR

10) THE EMPLOYEE’'S PRIOR RECORD OF CONVICTIONS AND
DISCIPLINARY INFRACTICONS

11) THE THREAT PRESENTED TO COWORKERS OR THE PUBLIC IF THE
EMPLOYEE IS PERMITTED TO RETAIN HIS OR HER POSITION




12) ANY INVOLVEMENT OF THE EMPLOYEE WITH ORGANIZED CRIME

13) WHETHER THE EMP.OYEE HAS BEEN GRANTED WAIVER ON A PRIOR
OCCASION

14) THE IMPACT OF WAIVER ON THE EMPLOYMENT STATUS OF
CODEFENDANTS




15. WHETHER WAIVER OF FORFEITURE OF OFFICE WOULD UNDERMINE
PUBLIC CONFIDENCE IN THE INTEGRITY OF IMPORTANT GOVERNMENTAL
FUNCTIONS, INCLUDING BUT NOT LIMITED TO LAW ENFORCEMENT

FUNCTIONS

16. NATURE AND SCOPE OF COOPERATION WITH PROSECUTING
AUTHORITIES




DENIAL OF WAIVER OF FORFEITURE AND DISQUALIFICATION OF PUBLIC
OFFICE

In determining whether to request a waiver of forfeiture or disqualification
of office in accordance with N.J.S.A. 2C:51(2), I considered all of the above
factors in accordance with the Attorney General Guidelines for Waiver of
Forfeiture or Disqualification of Office and, for the foregoing reasons, hereby
decline to seek waiver of forfeiture or disqualification of office.

Signature Date
Submitted By:
Signature Date

APPROVAL OF WAIVER OF FORFEITURE AND DISQUALIFICATION

In determining whether to request a waiver of forfeiture or disqualification
of office in accordance with N.J.S.A. 2C:51(2), I considered all of the above
factors in accordance with the Attorney General Guidelines for Waiver of
Forfeiture or Disqualification of Office and, for the foregoing reasons, hereby
agree to seek waiver of forfeiture and disqualification of office.

Signature Date

Submitted By:




Signature

Date




VII. Waiver Procedures

a. Waiver of forfeiture does not follow automatically
from a prosecutor's decision to seek such waiver.
Rather, it is a judicial function to determine whether a
prosecutor has demonstrated the statutorily-required
"good cause" to grant waiver. (State v. Rone, ____ N.J.
Super ____ (App. Div. 2009))

b. Forfeiture "may be waived by the court upon
application of the county prosecutor or the Attorney
General and for good cause shown” N.J.S.A. 2C:51-
2(e)

But.....????
c. Defendant has the burden of proof to establish good

cause for waiver; (Flagg v. Essex County, 171 N.J.
561, 578 (2002))



d. Practical Considerations in municipal court:

1. Offenses touching upon office will normally be
self-evident. At a minimum, every offense involving a
violation of Chapters 20 and 21 of the Code of Criminal
Justice should trigger forfeiture inquiry.

2. Municipal Prosecutor can plea bargain away an
“offense involving dishonesty” (subject to judicial
oversight as not in the interests of justice).

3. County Prosecutor will not have a file & will have
zero information (and less interest) upon which to
base a waiver and good cause.

4. Defense counsel must take the lead in preparing
waiver form and establishing good cause at the
earliest possible moment in the case.



e. Flagg factors — Must be weighed and Evaluated by
both the Prosecutor and the sentencing judge:

1.The totality of the circumstances surrounding the
event;

2. The nature of the offense, including its gravity and
substantiality, whether it was a single or multiple
offense and whether it was continuing or isolated;

3. The quality of moral turpitude or the degree of guilt
or culpability, including the employee's reasons,
motives and personal gain;

4. The duties of the employee;

5. The relationship between the offense and the duties
of the employee, including but not limited to, whether
the criminal activity took place during work hours or
involved work facilities, contacts, relationships, or
equipment;

6. The employee's length of service;
7. The employer's desires;

8. The needs and interests of the victim and society,
including consideration of the victim's desires;

9. The extent to which the employee's offense
constitutes part of a continuing pattern of anti-social
behavior;

10. The employee's prior record of convictions and
disciplinary infractions;



11. The threat presented to coworkers or the public if
the employee is permitted to retain his or her
position;

12. Any involvement of the employee with organized
crime;

13. Whether the employee has been granted waiver
on a prior occasion;

14. The impact of waiver on the employment status of
codefendants as to avoid an injustice if similarly
situated culpable individuals are tried in separate
trials;

15. Whether waiver of forfeiture of office would
undermine public confidence in the integrity of
important governmental functions, including but not
limited to law enforcement functions; and

16. Nature and scope of cooperation with the
prosecuting authorities.



f. Forfeiture as a judicial function

State v. Rone, N.J. Super. (App. Div. 2009)

Although, as we have noted, both parties assert that
the trial court erred in denying the motion to waive
forfeiture, they present different rationales in support
of their respective positions that the trial court's order
should be reversed. Defendant asserts that the proper
analysis is whether good cause existed to waive
forfeiture; she maintains that it did. The State, on the
other hand, asserts that the trial court employed the
wrong standard of review when it considered the
prosecutor's position that waiver of forfeiture was
appropriate.

We are satisfied that defendant's threshold analysis,
that is, that the critical question is whether good
cause exists to waive forfeiture, is correct and that
the State's position, that the prosecutor's decision to
seek waiver is entitled to enhanced deference, is
incorrect. That defendant applies the correct
analytical framework does not advance her cause,
however, for we are equally satisfied that good cause
was not demonstrated. The State contends that this
matter is akin to a prosecutorial decision to deny an
application for admission to pretrial intervention
(PTI); such a prosecutorial decision is entitled to
enhanced deference on judicial review. "A reviewing
court may order a defendant into PTI over the
prosecutor's objection, only if the defendant can
'‘clearly and convincingly establish that the
prosecutor's refusal to sanction admission into the
program was based on a patent and gross abuse of ...
discretion.' "



In our judgment, the prosecutor's position is contrary
to the views expressed by the Supreme Court.
Although the authority to seek waiver is vested in the
Attorney General and county prosecutors, we are
convinced that the Legislature did not intend the
discretion to seek waiver to be subject to more limited
review simply because it is to be exercised by law
enforcement officials. Given that the discretionary
decision whether or not to seek a waiver is dissimilar
to those determinations typically made by prosecutors
in their law enforcement capacity, and is more akin to
prosecutorial discretion in sentencing-related
determinations, an abuse of discretion would be the
more appropriate standard. In PTI matters, the focus
is on whether there should be prosecution under an
indictment, thereby implicating a wide range of
considerations that influence a prosecutor’'s ultimate
decision.
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