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3DUW���±�':,�6WDWXWH�DQG�6HQWHQFLQJ�
2YHUYLHZ

1�-�6�$�����������'ULYLQJ�ZKLOH�LQWR[LFDWHG
�D��([FHSW�DV�SURYLGHG�LQ�VXEVHFWLRQ��J��RI�WKLV�VHFWLRQ��D�SHUVRQ�ZKR�RSHUDWHV�D�PRWRU�
YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU��QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�
SURGXFLQJ�GUXJ��RU�RSHUDWHV�D�PRWRU�YHKLFOH�ZLWK�D�EORRG�DOFRKRO�FRQFHQWUDWLRQ�RI�������
RU�PRUH�E\�ZHLJKW�RI�DOFRKRO�LQ�WKH�GHIHQGDQW
V�EORRG�RU�SHUPLWV�DQRWKHU�SHUVRQ�ZKR�LV�
XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU��QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�SURGXFLQJ�GUXJ�
WR�RSHUDWH�D�PRWRU�YHKLFOH�RZQHG�E\�KLP�RU�LQ�KLV�FXVWRG\�RU�FRQWURO�RU�SHUPLWV�DQRWKHU�WR�
RSHUDWH�D�PRWRU�YHKLFOH�ZLWK�D�EORRG�DOFRKRO�FRQFHQWUDWLRQ�RI�������RU�PRUH�E\�ZHLJKW�RI�
DOFRKRO�LQ�WKH�GHIHQGDQW
V�EORRG�VKDOO�EH�VXEMHFW��
����)RU�WKH�ILUVW�RIIHQVH��
�L��LI�WKH�SHUVRQ
V�EORRG�DOFRKRO�FRQFHQWUDWLRQ�LV�������RU�KLJKHU�EXW�OHVV�WKDQ��������RU�
WKH�SHUVRQ�RSHUDWHV�D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU��RU�WKH�
SHUVRQ�SHUPLWV�DQRWKHU�SHUVRQ�ZKR�LV�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU�WR�RSHUDWH�
D�PRWRU�YHKLFOH�RZQHG�E\�KLP�RU�LQ�KLV�FXVWRG\�RU�FRQWURO�RU�SHUPLWV�DQRWKHU�SHUVRQ�ZLWK�
D�EORRG�DOFRKRO�FRQFHQWUDWLRQ�RI�������RU�KLJKHU�EXW�OHVV�WKDQ�������WR�RSHUDWH�D�PRWRU�
YHKLFOH��WR�D�ILQH�RI�QRW�OHVV�WKDQ������QRU�PRUH�WKDQ������DQG�D�SHULRG�RI�GHWDLQPHQW�RI�
QRW�OHVV�WKDQ����KRXUV�QRU�PRUH�WKDQ����KRXUV�VSHQW�GXULQJ�WZR�FRQVHFXWLYH�GD\V�RI�QRW�
OHVV�WKDQ�VL[�KRXUV�HDFK�GD\�DQG�VHUYHG�DV�SUHVFULEHG�E\�WKH�SURJUDP�UHTXLUHPHQWV�RI�WKH�
,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHUV�HVWDEOLVKHG�XQGHU�VXEVHFWLRQ��I��RI�WKLV�VHFWLRQ�DQG��
LQ�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��D�WHUP�RI�LPSULVRQPHQW�RI�QRW�PRUH�WKDQ����GD\V�DQG�VKDOO�
IRUWKZLWK�IRUIHLW�KLV�ULJKW�WR�RSHUDWH�D�PRWRU�YHKLFOH�RYHU�WKH�KLJKZD\V�RI�WKLV�6WDWH�IRU�D�
SHULRG�RI�WKUHH�PRQWKV��
�LL��LI�WKH�SHUVRQ
V�EORRG�DOFRKRO�FRQFHQWUDWLRQ�LV�������RU�KLJKHU��RU�WKH�SHUVRQ�RSHUDWHV�
D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�SURGXFLQJ�
GUXJ��RU�WKH�SHUVRQ�SHUPLWV�DQRWKHU�SHUVRQ�ZKR�LV�XQGHU�WKH�LQIOXHQFH�RI�QDUFRWLF��
KDOOXFLQRJHQLF�RU�KDELW�SURGXFLQJ�GUXJ�WR�RSHUDWH�D�PRWRU�YHKLFOH�RZQHG�E\�KLP�RU�LQ�
KLV�FXVWRG\�RU�FRQWURO��RU�SHUPLWV�DQRWKHU�SHUVRQ�ZLWK�D�EORRG�DOFRKRO�FRQFHQWUDWLRQ�RI�
������RU�PRUH�WR�RSHUDWH�D�PRWRU�YHKLFOH��WR�D�ILQH�RI�QRW�OHVV�WKDQ������QRU�PRUH�WKDQ�
�����DQG�D�SHULRG�RI�GHWDLQPHQW�RI�QRW�OHVV�WKDQ����KRXUV�QRU�PRUH�WKDQ����KRXUV�VSHQW�
GXULQJ�WZR�FRQVHFXWLYH�GD\V�RI�QRW�OHVV�WKDQ�VL[�KRXUV�HDFK�GD\�DQG�VHUYHG�DV�SUHVFULEHG�E\�
WKH�SURJUDP�UHTXLUHPHQWV�RI�WKH�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHUV�HVWDEOLVKHG�XQGHU�
VXEVHFWLRQ��I��RI�WKLV�VHFWLRQ�DQG��LQ�WKH�GLVFUHWLRQ�RI�WKH�FRXUW��D�WHUP�RI�LPSULVRQPHQW�RI�
QRW�PRUH�WKDQ����GD\V�DQG�VKDOO�IRUWKZLWK�IRUIHLW�KLV�ULJKW�WR�RSHUDWH�D�PRWRU�YHKLFOH�RYHU�
WKH�KLJKZD\V�RI�WKLV�6WDWH�IRU�D�SHULRG�RI�QRW�OHVV�WKDQ�VHYHQ�PRQWKV�QRU�PRUH�WKDQ�RQH�
\HDU��
�LLL��)RU�D�ILUVW�RIIHQVH��D�SHUVRQ�DOVR�VKDOO�EH�VXEMHFW�WR�WKH�SURYLVLRQV�RI�3�/�������F������
�&������������HW�DO����
����)RU�D�VHFRQG�YLRODWLRQ��D�SHUVRQ�VKDOO�EH�VXEMHFW�WR�D�ILQH�RI�QRW�OHVV�WKDQ���������QRU�
PRUH�WKDQ������������DQG�VKDOO�EH�RUGHUHG�E\�WKH�FRXUW�WR�SHUIRUP�FRPPXQLW\�VHUYLFH�IRU�



D�SHULRG�RI����GD\V��ZKLFK�VKDOO�EH�RI�VXFK�IRUP�DQG�RQ�VXFK�WHUPV�DV�WKH�FRXUW�VKDOO�GHHP�
DSSURSULDWH�XQGHU�WKH�FLUFXPVWDQFHV��DQG�VKDOO�EH�VHQWHQFHG�WR�LPSULVRQPHQW�IRU�D�WHUP�
RI�QRW�OHVV�WKDQ����FRQVHFXWLYH�KRXUV��ZKLFK�VKDOO�QRW�EH�VXVSHQGHG�RU�VHUYHG�RQ�SUREDWLRQ��
QRU�PRUH�WKDQ����GD\V��DQG�VKDOO�IRUIHLW�KLV�ULJKW�WR�RSHUDWH�D�PRWRU�YHKLFOH�RYHU�WKH�
KLJKZD\V�RI�WKLV�6WDWH�IRU�D�SHULRG�RI�WZR�\HDUV�XSRQ�FRQYLFWLRQ��DQG��DIWHU�WKH�H[SLUDWLRQ�
RI�VDLG�SHULRG��KH�PD\�PDNH�DSSOLFDWLRQ�WR�WKH�&KLHI�$GPLQLVWUDWRU�RI�WKH�1HZ�-HUVH\�
0RWRU�9HKLFOH�&RPPLVVLRQ�IRU�D�OLFHQVH�WR�RSHUDWH�D�PRWRU�YHKLFOH��ZKLFK�DSSOLFDWLRQ�PD\�
EH�JUDQWHG�DW�WKH�GLVFUHWLRQ�RI�WKH�FKLHI�DGPLQLVWUDWRU��FRQVLVWHQW�ZLWK�VXEVHFWLRQ��E��RI�
WKLV�VHFWLRQ��)RU�D�VHFRQG�YLRODWLRQ��D�SHUVRQ�DOVR�VKDOO�EH�UHTXLUHG�WR�LQVWDOO�DQ�LJQLWLRQ�
LQWHUORFN�GHYLFH�XQGHU�WKH�SURYLVLRQV�RI�3�/�������F�������&������������HW�DO����
����)RU�D�WKLUG�RU�VXEVHTXHQW�YLRODWLRQ��D�SHUVRQ�VKDOO�EH�VXEMHFW�WR�D�ILQH�RI������������DQG�
VKDOO�EH�VHQWHQFHG�WR�LPSULVRQPHQW�IRU�D�WHUP�RI�QRW�OHVV�WKDQ�����GD\V�LQ�D�FRXQW\�MDLO�RU�
ZRUNKRXVH��H[FHSW�WKDW�WKH�FRXUW�PD\�ORZHU�VXFK�WHUP�IRU�HDFK�GD\��QRW�H[FHHGLQJ����GD\V��
VHUYHG�SDUWLFLSDWLQJ�LQ�D�GUXJ�RU�DOFRKRO�LQSDWLHQW�UHKDELOLWDWLRQ�SURJUDP�DSSURYHG�E\�WKH�
,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHU�DQG�VKDOO�WKHUHDIWHU�IRUIHLW�KLV�ULJKW�WR�RSHUDWH�D�PRWRU�
YHKLFOH�RYHU�WKH�KLJKZD\V�RI�WKLV�6WDWH�IRU����\HDUV��)RU�D�WKLUG�RU�VXEVHTXHQW�YLRODWLRQ��D�
SHUVRQ�DOVR�VKDOO�EH�UHTXLUHG�WR�LQVWDOO�DQ�LJQLWLRQ�LQWHUORFN�GHYLFH�XQGHU�WKH�SURYLVLRQV�RI�
3�/�������F�������&������������HW�DO���

$V�XVHG�LQ�WKLV�VHFWLRQ��WKH�SKUDVH�³QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�SURGXFLQJ�GUXJ´�
LQFOXGHV�DQ�LQKDODQW�RU�RWKHU�VXEVWDQFH�FRQWDLQLQJ�D�FKHPLFDO�FDSDEOH�RI�UHOHDVLQJ�DQ\�
WR[LF�YDSRUV�RU�IXPHV�IRU�WKH�SXUSRVH�RI�LQGXFLQJ�D�FRQGLWLRQ�RI�LQWR[LFDWLRQ��VXFK�DV�DQ\�
JOXH��FHPHQW�RU�DQ\�RWKHU�VXEVWDQFH�FRQWDLQLQJ�RQH�RU�PRUH�RI�WKH�IROORZLQJ�FKHPLFDO�
FRPSRXQGV��DFHWRQH�DQG�DFHWDWH��DP\O�QLWULWH�RU�DP\O�QLWUDWH�RU�WKHLU�LVRPHUV��EHQ]HQH��
EXW\O�DOFRKRO��EXW\O�QLWULWH��EXW\O�QLWUDWH�RU�WKHLU�LVRPHUV��HWK\O�DFHWDWH��HWK\O�DOFRKRO��
HWK\O�QLWULWH�RU�HWK\O�QLWUDWH��HWK\OHQH�GLFKORULGH��LVREXW\O�DOFRKRO�RU�LVRSURS\O�DOFRKRO��
PHWK\O�DOFRKRO��PHWK\O�HWK\O�NHWRQH��QLWURXV�R[LGH��Q�SURS\O�DOFRKRO��SHQWDFKORURSKHQRO��
SHWUROHXP�HWKHU��SURS\O�QLWULWH�RU�SURS\O�QLWUDWH�RU�WKHLU�LVRPHUV��WROXHQH��WROXRO�RU�[\OHQH�
RU�DQ\�RWKHU�FKHPLFDO�VXEVWDQFH�FDSDEOH�RI�FDXVLQJ�D�FRQGLWLRQ�RI�LQWR[LFDWLRQ��LQHEULDWLRQ��
H[FLWHPHQW��VWXSHIDFWLRQ�RU�WKH�GXOOLQJ�RI�WKH�EUDLQ�RU�QHUYRXV�V\VWHP�DV�D�UHVXOW�RI�WKH�
LQKDODWLRQ�RI�WKH�IXPHV�RU�YDSRUV�RI�VXFK�FKHPLFDO�VXEVWDQFH�

:KHQHYHU�DQ�RSHUDWRU�RI�D�PRWRU�YHKLFOH�KDV�EHHQ�LQYROYHG�LQ�DQ�DFFLGHQW�UHVXOWLQJ�LQ�
GHDWK��ERGLO\�LQMXU\�RU�SURSHUW\�GDPDJH��D�SROLFH�RIILFHU�VKDOO�FRQVLGHU�WKDW�IDFW�DORQJ�ZLWK�
DOO�RWKHU�IDFWV�DQG�FLUFXPVWDQFHV�LQ�GHWHUPLQLQJ�ZKHWKHU�WKHUH�DUH�UHDVRQDEOH�JURXQGV�WR�
EHOLHYH�WKDW�SHUVRQ�ZDV�RSHUDWLQJ�D�PRWRU�YHKLFOH�LQ�YLRODWLRQ�RI�WKLV�VHFWLRQ�

$�FRQYLFWLRQ�RI�D�YLRODWLRQ�RI�D�ODZ�RI�D�VXEVWDQWLDOO\�VLPLODU�QDWXUH�LQ�DQRWKHU�MXULVGLFWLRQ��
UHJDUGOHVV�RI�ZKHWKHU�WKDW�MXULVGLFWLRQ�LV�D�VLJQDWRU\�WR�WKH�,QWHUVWDWH�'ULYHU�/LFHQVH�
&RPSDFW�SXUVXDQW�WR�3�/�������F������&�����'���HW�VHT����VKDOO�FRQVWLWXWH�D�SULRU�FRQYLFWLRQ�
XQGHU�WKLV�VXEVHFWLRQ�XQOHVV�WKH�GHIHQGDQW�FDQ�GHPRQVWUDWH�E\�FOHDU�DQG�FRQYLQFLQJ�
HYLGHQFH�WKDW�WKH�FRQYLFWLRQ�LQ�WKH�RWKHU�MXULVGLFWLRQ�ZDV�EDVHG�H[FOXVLYHO\�XSRQ�D�YLRODWLRQ�
RI�D�SURVFULEHG�EORRG�DOFRKRO�FRQFHQWUDWLRQ�RI�OHVV�WKDQ�������



,I�WKH�GULYLQJ�SULYLOHJH�RI�DQ\�SHUVRQ�LV�XQGHU�UHYRFDWLRQ�RU�VXVSHQVLRQ�IRU�D�YLRODWLRQ�
RI�DQ\�SURYLVLRQ�RI�WKLV�7LWOH�RU�7LWOH��&�RI�WKH�1HZ�-HUVH\�6WDWXWHV�DW�WKH�WLPH�RI�DQ\�
FRQYLFWLRQ�IRU�D�YLRODWLRQ�RI�WKLV�VHFWLRQ��WKH�UHYRFDWLRQ�RU�VXVSHQVLRQ�SHULRG�LPSRVHG�VKDOO�
FRPPHQFH�DV�RI�WKH�GDWH�RI�WHUPLQDWLRQ�RI�WKH�H[LVWLQJ�UHYRFDWLRQ�RU�VXVSHQVLRQ�SHULRG��,Q�
WKH�FDVH�RI�DQ\�SHUVRQ�ZKR�DW�WKH�WLPH�RI�WKH�LPSRVLWLRQ�RI�VHQWHQFH�LV�OHVV�WKDQ����\HDUV�RI�
DJH��WKH�IRUIHLWXUH��VXVSHQVLRQ�RU�UHYRFDWLRQ�RI�WKH�GULYLQJ�SULYLOHJH�LPSRVHG�E\�WKH�FRXUW�
XQGHU�WKLV�VHFWLRQ�VKDOO�FRPPHQFH�LPPHGLDWHO\��UXQ�WKURXJK�WKH�RIIHQGHU
V�VHYHQWHHQWK�
ELUWKGD\�DQG�FRQWLQXH�IURP�WKDW�GDWH�IRU�WKH�SHULRG�VHW�E\�WKH�FRXUW�SXUVXDQW�WR�
SDUDJUDSKV�����WKURXJK�����RI�WKLV�VXEVHFWLRQ��$�FRXUW�WKDW�LPSRVHV�D�WHUP�RI�LPSULVRQPHQW�
IRU�D�ILUVW�RU�VHFRQG�RIIHQVH�XQGHU�WKLV�VHFWLRQ�PD\�VHQWHQFH�WKH�SHUVRQ�VR�FRQYLFWHG�WR�
WKH�FRXQW\�MDLO��WR�WKH�ZRUNKRXVH�RI�WKH�FRXQW\�ZKHUHLQ�WKH�RIIHQVH�ZDV�FRPPLWWHG��WR�DQ�
LQSDWLHQW�UHKDELOLWDWLRQ�SURJUDP�RU�WR�DQ�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHU�RU�RWKHU�
IDFLOLW\�DSSURYHG�E\�WKH�FKLHI�RI�WKH�,QWR[LFDWHG�'ULYLQJ�3URJUDP�8QLW�LQ�WKH�'HSDUWPHQW�
RI�+HDOWK�DQG�6HQLRU�6HUYLFHV��)RU�D�WKLUG�RU�VXEVHTXHQW�RIIHQVH�D�SHUVRQ�VKDOO�QRW�VHUYH�D�
WHUP�RI�LPSULVRQPHQW�DW�DQ�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHU�DV�SURYLGHG�LQ�VXEVHFWLRQ�
�I��

$�SHUVRQ�ZKR�KDV�EHHQ�FRQYLFWHG�RI�D�SUHYLRXV�YLRODWLRQ�RI�WKLV�VHFWLRQ�QHHG�QRW�EH�FKDUJHG�
DV�D�VHFRQG�RU�VXEVHTXHQW�RIIHQGHU�LQ�WKH�FRPSODLQW�PDGH�DJDLQVW�KLP�LQ�RUGHU�WR�UHQGHU�
KLP�OLDEOH�WR�WKH�SXQLVKPHQW�LPSRVHG�E\�WKLV�VHFWLRQ�RQ�D�VHFRQG�RU�VXEVHTXHQW�RIIHQGHU��
EXW�LI�WKH�VHFRQG�RIIHQVH�RFFXUV�PRUH�WKDQ����\HDUV�DIWHU�WKH�ILUVW�RIIHQVH��WKH�FRXUW�
VKDOO�WUHDW�WKH�VHFRQG�FRQYLFWLRQ�DV�D�ILUVW�RIIHQVH�IRU�VHQWHQFLQJ�SXUSRVHV�DQG�LI�D�WKLUG�
RIIHQVH�RFFXUV�PRUH�WKDQ����\HDUV�DIWHU�WKH�VHFRQG�RIIHQVH��WKH�FRXUW�VKDOO�WUHDW�WKH�WKLUG�
FRQYLFWLRQ�DV�D�VHFRQG�RIIHQVH�IRU�VHQWHQFLQJ�SXUSRVHV�
�E��$�SHUVRQ�FRQYLFWHG�XQGHU�WKLV�VHFWLRQ�PXVW�VDWLVI\�WKH�VFUHHQLQJ��HYDOXDWLRQ��UHIHUUDO��
SURJUDP�DQG�IHH�UHTXLUHPHQWV�RI�WKH�'LYLVLRQ�RI�$OFRKROLVP�DQG�'UXJ�$EXVH
V�,QWR[LFDWHG�
'ULYLQJ�3URJUDP�8QLW��DQG�RI�WKH�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHUV�DQG�D�SURJUDP�RI�
DOFRKRO�DQG�GUXJ�HGXFDWLRQ�DQG�KLJKZD\�VDIHW\��DV�SUHVFULEHG�E\�WKH�FKLHI�DGPLQLVWUDWRU��
7KH�VHQWHQFLQJ�FRXUW�VKDOO�LQIRUP�WKH�SHUVRQ�FRQYLFWHG�WKDW�IDLOXUH�WR�VDWLVI\�VXFK�
UHTXLUHPHQWV�VKDOO�UHVXOW�LQ�D�PDQGDWRU\�WZR�GD\�WHUP�RI�LPSULVRQPHQW�LQ�D�FRXQW\�MDLO�
DQG�D�GULYHU�OLFHQVH�UHYRFDWLRQ�RU�VXVSHQVLRQ�DQG�FRQWLQXDWLRQ�RI�UHYRFDWLRQ�RU�VXVSHQVLRQ�
XQWLO�VXFK�UHTXLUHPHQWV�DUH�VDWLVILHG��XQOHVV�VWD\HG�E\�FRXUW�RUGHU�LQ�DFFRUGDQFH�ZLWK�WKH�
5XOHV�*RYHUQLQJ�WKH�&RXUWV�RI�WKH�6WDWH�RI�1HZ�-HUVH\��RU�5�6����������8SRQ�VHQWHQFLQJ��
WKH�FRXUW�VKDOO�IRUZDUG�WR�WKH�'LYLVLRQ�RI�$OFRKROLVP�DQG�'UXJ�$EXVH
V�,QWR[LFDWHG�'ULYLQJ�
3URJUDP�8QLW�D�FRS\�RI�D�SHUVRQ
V�FRQYLFWLRQ�UHFRUG��$�IHH�RI���������VKDOO�EH�SD\DEOH�
WR�WKH�$OFRKRO�(GXFDWLRQ��5HKDELOLWDWLRQ�DQG�(QIRUFHPHQW�)XQG�HVWDEOLVKHG�SXUVXDQW�WR�
VHFWLRQ���RI�3�/��������F�������&�����%�����WR�VXSSRUW�WKH�,QWR[LFDWHG�'ULYLQJ�3URJUDP�
8QLW�
�F��8SRQ�FRQYLFWLRQ�RI�D�YLRODWLRQ�RI�WKLV�VHFWLRQ��WKH�FRXUW�VKDOO�FROOHFW�IRUWKZLWK�WKH�1HZ�
-HUVH\�GULYHU
V�OLFHQVH�RU�OLFHQVHV�RI�WKH�SHUVRQ�VR�FRQYLFWHG�DQG�IRUZDUG�VXFK�OLFHQVH�RU�
OLFHQVHV�WR�WKH�FKLHI�DGPLQLVWUDWRU��7KH�FRXUW�VKDOO�LQIRUP�WKH�SHUVRQ�FRQYLFWHG�WKDW�LI�KH�LV�
FRQYLFWHG�RI�SHUVRQDOO\�RSHUDWLQJ�D�PRWRU�YHKLFOH�GXULQJ�WKH�SHULRG�RI�OLFHQVH�VXVSHQVLRQ�
LPSRVHG�SXUVXDQW�WR�VXEVHFWLRQ��D��RI�WKLV�VHFWLRQ��KH�VKDOO��XSRQ�FRQYLFWLRQ��EH�VXEMHFW�
WR�WKH�SHQDOWLHV�HVWDEOLVKHG�LQ�5�6����������7KH�SHUVRQ�FRQYLFWHG�VKDOO�EH�LQIRUPHG�RUDOO\�
DQG�LQ�ZULWLQJ��$�SHUVRQ�VKDOO�EH�UHTXLUHG�WR�DFNQRZOHGJH�UHFHLSW�RI�WKDW�ZULWWHQ�QRWLFH�LQ�
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ZULWLQJ��)DLOXUH�WR�UHFHLYH�D�ZULWWHQ�QRWLFH�RU�IDLOXUH�WR�DFNQRZOHGJH�LQ�ZULWLQJ�WKH�UHFHLSW�
RI�D�ZULWWHQ�QRWLFH�VKDOO�QRW�EH�D�GHIHQVH�WR�D�VXEVHTXHQW�FKDUJH�RI�D�YLRODWLRQ�RI�5�6������
����,Q�WKH�HYHQW�WKDW�D�SHUVRQ�FRQYLFWHG�XQGHU�WKLV�VHFWLRQ�LV�WKH�KROGHU�RI�DQ\�RXW�RI�6WDWH�
GULYHU
V�OLFHQVH��WKH�FRXUW�VKDOO�QRW�FROOHFW�WKH�OLFHQVH�EXW�VKDOO�QRWLI\�IRUWKZLWK�WKH�FKLHI�
DGPLQLVWUDWRU��ZKR�VKDOO��LQ�WXUQ��QRWLI\�DSSURSULDWH�RIILFLDOV�LQ�WKH�OLFHQVLQJ�MXULVGLFWLRQ��
7KH�FRXUW�VKDOO��KRZHYHU��UHYRNH�WKH�QRQUHVLGHQW
V�GULYLQJ�SULYLOHJH�WR�RSHUDWH�D�PRWRU�
YHKLFOH�LQ�WKLV�6WDWH��LQ�DFFRUGDQFH�ZLWK�WKLV�VHFWLRQ��8SRQ�FRQYLFWLRQ�RI�D�YLRODWLRQ�RI�WKLV�
VHFWLRQ��WKH�FRXUW�VKDOO�QRWLI\�WKH�SHUVRQ�FRQYLFWHG��RUDOO\�DQG�LQ�ZULWLQJ��RI�WKH�SHQDOWLHV�
IRU�D�VHFRQG��WKLUG�RU�VXEVHTXHQW�YLRODWLRQ�RI�WKLV�VHFWLRQ��$�SHUVRQ�VKDOO�EH�UHTXLUHG�WR�
DFNQRZOHGJH�UHFHLSW�RI�WKDW�ZULWWHQ�QRWLFH�LQ�ZULWLQJ��)DLOXUH�WR�UHFHLYH�D�ZULWWHQ�QRWLFH�RU�
IDLOXUH�WR�DFNQRZOHGJH�LQ�ZULWLQJ�WKH�UHFHLSW�RI�D�ZULWWHQ�QRWLFH�VKDOO�QRW�EH�D�GHIHQVH�WR�D�
VXEVHTXHQW�FKDUJH�RI�D�YLRODWLRQ�RI�WKLV�VHFWLRQ�
�G��7KH�FKLHI�DGPLQLVWUDWRU�VKDOO�SURPXOJDWH�UXOHV�DQG�UHJXODWLRQV�SXUVXDQW�WR�
WKH�³$GPLQLVWUDWLYH�3URFHGXUH�$FW�´�3�/�������F�������&������%���HW�VHT���LQ�RUGHU�WR�
HVWDEOLVK�D�SURJUDP�RI�DOFRKRO�HGXFDWLRQ�DQG�KLJKZD\�VDIHW\��DV�SUHVFULEHG�E\�WKLV�DFW�
�H��$Q\�SHUVRQ�DFFXVHG�RI�D�YLRODWLRQ�RI�WKLV�VHFWLRQ�ZKR�LV�OLDEOH�WR�SXQLVKPHQW�LPSRVHG�
E\�WKLV�VHFWLRQ�DV�D�VHFRQG�RU�VXEVHTXHQW�RIIHQGHU�VKDOO�EH�HQWLWOHG�WR�WKH�VDPH�ULJKWV�RI�
GLVFRYHU\�DV�DOORZHG�GHIHQGDQWV�SXUVXDQW�WR�WKH�5XOHV�*RYHUQLQJ�WKH�&RXUWV�RI�WKH�6WDWH�RI�
1HZ�-HUVH\�
�I��7KH�FRXQWLHV��LQ�FRRSHUDWLRQ�ZLWK�WKH�'LYLVLRQ�RI�$OFRKROLVP�DQG�'UXJ�$EXVH�DQG�WKH�
FRPPLVVLRQ��EXW�VXEMHFW�WR�WKH�DSSURYDO�RI�WKH�'LYLVLRQ�RI�$OFRKROLVP�DQG�'UXJ�$EXVH��
VKDOO�GHVLJQDWH�DQG�HVWDEOLVK�RQ�D�FRXQW\�RU�UHJLRQDO�EDVLV�,QWR[LFDWHG�'ULYHU�5HVRXUFH�
&HQWHUV��7KHVH�FHQWHUV�VKDOO�KDYH�WKH�FDSDELOLW\�RI�VHUYLQJ�DV�FRPPXQLW\�WUHDWPHQW�UHIHUUDO�
FHQWHUV�DQG�DV�FRXUW�PRQLWRUV�RI�D�SHUVRQ
V�FRPSOLDQFH�ZLWK�WKH�RUGHUHG�WUHDWPHQW��VHUYLFH�
DOWHUQDWLYH�RU�FRPPXQLW\�VHUYLFH��$OO�FHQWHUV�HVWDEOLVKHG�SXUVXDQW�WR�WKLV�VXEVHFWLRQ�VKDOO�
EH�DGPLQLVWHUHG�E\�D�FRXQVHORU�FHUWLILHG�E\�WKH�$OFRKRO�DQG�'UXJ�&RXQVHORU�&HUWLILFDWLRQ�
%RDUG�RI�1HZ�-HUVH\�RU�RWKHU�SURIHVVLRQDO�ZLWK�D�PLQLPXP�RI�ILYH�\HDUV
�H[SHULHQFH�LQ�WKH�
WUHDWPHQW�RI�DOFRKROLVP��$OO�FHQWHUV�VKDOO�EH�UHTXLUHG�WR�GHYHORS�LQGLYLGXDOL]HG�WUHDWPHQW�
SODQV�IRU�DOO�SHUVRQV�DWWHQGLQJ�WKH�FHQWHUV��SURYLGHG�WKDW�WKH�GXUDWLRQ�RI�DQ\�RUGHUHG�
WUHDWPHQW�RU�UHIHUUDO�VKDOO�QRW�H[FHHG�RQH�\HDU��,W�VKDOO�EH�WKH�FHQWHU
V�UHVSRQVLELOLW\�
WR�HVWDEOLVK�QHWZRUNV�ZLWK�WKH�FRPPXQLW\�DOFRKRO�DQG�GUXJ�HGXFDWLRQ��WUHDWPHQW�DQG�
UHKDELOLWDWLRQ�UHVRXUFHV�DQG�WR�UHFHLYH�PRQWKO\�UHSRUWV�IURP�WKH�UHIHUUDO�DJHQFLHV�
UHJDUGLQJ�D�SHUVRQ
V�SDUWLFLSDWLRQ�DQG�FRPSOLDQFH�ZLWK�WKH�SURJUDP��1RWKLQJ�LQ�WKLV�
VXEVHFWLRQ�VKDOO�EDU�WKHVH�FHQWHUV�IURP�GHYHORSLQJ�WKHLU�RZQ�HGXFDWLRQ�DQG�WUHDWPHQW�
SURJUDPV��SURYLGHG�WKDW�WKH\�DUH�DSSURYHG�E\�WKH�'LYLVLRQ�RI�$OFRKROLVP�DQG�'UXJ�$EXVH�

8SRQ�D�SHUVRQ
V�IDLOXUH�WR�UHSRUW�WR�WKH�LQLWLDO�VFUHHQLQJ�RU�DQ\�VXEVHTXHQW�RUGHUHG�
UHIHUUDO��WKH�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHU�VKDOO�SURPSWO\�QRWLI\�WKH�VHQWHQFLQJ�FRXUW�
RI�WKH�SHUVRQ
V�IDLOXUH�WR�FRPSO\�

5HTXLUHG�GHWHQWLRQ�SHULRGV�DW�WKH�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHUV�VKDOO�EH�GHWHUPLQHG�
DFFRUGLQJ�WR�WKH�LQGLYLGXDO�WUHDWPHQW�FODVVLILFDWLRQ�DVVLJQHG�E\�WKH�,QWR[LFDWHG�'ULYLQJ�
3URJUDP�8QLW��8SRQ�DWWHQGDQFH�DW�DQ�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHU��D�SHUVRQ�VKDOO�
EH�UHTXLUHG�WR�SD\�D�SHU�GLHP�IHH�RI��������IRU�WKH�ILUVW�RIIHQGHU�SURJUDP�RU�D�SHU�GLHP�IHH�
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RI���������IRU�WKH�VHFRQG�RIIHQGHU�SURJUDP��DV�DSSURSULDWH��$Q\�LQFUHDVHV�LQ�WKH�SHU�GLHP�
IHHV�DIWHU�WKH�ILUVW�IXOO�\HDU�VKDOO�EH�GHWHUPLQHG�SXUVXDQW�WR�UXOHV�DQG�UHJXODWLRQV�DGRSWHG�
E\�WKH�&RPPLVVLRQHU�RI�+HDOWK�DQG�6HQLRU�6HUYLFHV�LQ�FRQVXOWDWLRQ�ZLWK�WKH�*RYHUQRU
V�
&RXQFLO�RQ�$OFRKROLVP�DQG�'UXJ�$EXVH�SXUVXDQW�WR�WKH�³$GPLQLVWUDWLYH�3URFHGXUH�$FW�´�
3�/�������F�������&������%���HW�VHT���

7KH�FHQWHUV�VKDOO�FRQGXFW�D�SURJUDP�RI�DOFRKRO�DQG�GUXJ�HGXFDWLRQ�DQG�KLJKZD\�VDIHW\��DV�
SUHVFULEHG�E\�WKH�FKLHI�DGPLQLVWUDWRU�

7KH�&RPPLVVLRQHU�RI�+HDOWK�DQG�6HQLRU�6HUYLFHV�VKDOO�DGRSW�UXOHV�DQG�UHJXODWLRQV�
SXUVXDQW�WR�WKH�³$GPLQLVWUDWLYH�3URFHGXUH�$FW�´�3�/�������F�������&������%���HW�VHT����LQ�
RUGHU�WR�HIIHFWXDWH�WKH�SXUSRVHV�RI�WKLV�VXEVHFWLRQ�
�J��:KHQ�D�YLRODWLRQ�RI�WKLV�VHFWLRQ�RFFXUV�ZKLOH��
����RQ�DQ\�VFKRRO�SURSHUW\�XVHG�IRU�VFKRRO�SXUSRVHV�ZKLFK�LV�RZQHG�E\�RU�OHDVHG�WR�DQ\�
HOHPHQWDU\�RU�VHFRQGDU\�VFKRRO�RU�VFKRRO�ERDUG��RU�ZLWKLQ�������IHHW�RI�VXFK�VFKRRO�
SURSHUW\��
����GULYLQJ�WKURXJK�D�VFKRRO�FURVVLQJ�DV�GHILQHG�LQ�5�6��������LI�WKH�PXQLFLSDOLW\��E\�
RUGLQDQFH�RU�UHVROXWLRQ��KDV�GHVLJQDWHG�WKH�VFKRRO�FURVVLQJ�DV�VXFK��RU�
����GULYLQJ�WKURXJK�D�VFKRRO�FURVVLQJ�DV�GHILQHG�LQ�5�6��������NQRZLQJ�WKDW�MXYHQLOHV�DUH�
SUHVHQW�LI�WKH�PXQLFLSDOLW\�KDV�QRW�GHVLJQDWHG�WKH�VFKRRO�FURVVLQJ�DV�VXFK�E\�RUGLQDQFH�
RU�UHVROXWLRQ��WKH�FRQYLFWHG�SHUVRQ�VKDOO��IRU�D�ILUVW�RIIHQVH��EH�ILQHG�QRW�OHVV�WKDQ������RU�
PRUH�WKDQ�������EH�LPSULVRQHG�IRU�QRW�PRUH�WKDQ����GD\V�DQG�KDYH�KLV�OLFHQVH�WR�RSHUDWH�
D�PRWRU�YHKLFOH�VXVSHQGHG�IRU�D�SHULRG�RI�QRW�OHVV�WKDQ�RQH�\HDU�RU�PRUH�WKDQ�WZR�\HDUV��
IRU�D�VHFRQG�RIIHQVH��EH�ILQHG�QRW�OHVV�WKDQ��������RU�PRUH�WKDQ���������SHUIRUP�FRPPXQLW\�
VHUYLFH�IRU�D�SHULRG�RI����GD\V��EH�LPSULVRQHG�IRU�QRW�OHVV�WKDQ����FRQVHFXWLYH�KRXUV��
ZKLFK�VKDOO�QRW�EH�VXVSHQGHG�RU�VHUYHG�RQ�SUREDWLRQ��QRU�PRUH�WKDQ�����GD\V��H[FHSW�WKDW�
WKH�FRXUW�PD\�ORZHU�VXFK�WHUP�IRU�HDFK�GD\��QRW�H[FHHGLQJ����GD\V��VHUYHG�SHUIRUPLQJ�
FRPPXQLW\�VHUYLFH�LQ�VXFK�IRUP�DQG�RQ�VXFK�WHUPV�DV�WKH�FRXUW�VKDOO�GHHP�DSSURSULDWH�
XQGHU�WKH�FLUFXPVWDQFHV�DQG�KDYH�KLV�OLFHQVH�WR�RSHUDWH�D�PRWRU�YHKLFOH�VXVSHQGHG�IRU�
D�SHULRG�RI�IRXU�\HDUV��DQG��IRU�D�WKLUG�RIIHQVH��EH�ILQHG���������LPSULVRQHG�IRU�����GD\V�
LQ�D�FRXQW\�MDLO�RU�ZRUNKRXVH��H[FHSW�WKDW�WKH�FRXUW�PD\�ORZHU�VXFK�WHUP�IRU�HDFK�GD\��
QRW�H[FHHGLQJ����GD\V��VHUYHG�SDUWLFLSDWLQJ�LQ�D�GUXJ�RU�DOFRKRO�LQSDWLHQW�UHKDELOLWDWLRQ�
SURJUDP�DSSURYHG�E\�WKH�,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHU��DQG�KDYH�KLV�OLFHQVH�WR�
RSHUDWH�D�PRWRU�YHKLFOH�VXVSHQGHG�IRU�D�SHULRG�RI����\HDUV��WKH�SHULRG�RI�OLFHQVH�VXVSHQVLRQ�
VKDOO�FRPPHQFH�XSRQ�WKH�FRPSOHWLRQ�RI�DQ\�SULVRQ�VHQWHQFH�LPSRVHG�XSRQ�WKDW�SHUVRQ�

$�PDS�RU�WUXH�FRS\�RI�D�PDS�GHSLFWLQJ�WKH�ORFDWLRQ�DQG�ERXQGDULHV�RI�WKH�DUHD�RQ�RU�
ZLWKLQ�������IHHW�RI�DQ\�SURSHUW\�XVHG�IRU�VFKRRO�SXUSRVHV�ZKLFK�LV�RZQHG�E\�RU�OHDVHG�
WR�DQ\�HOHPHQWDU\�RU�VHFRQGDU\�VFKRRO�RU�VFKRRO�ERDUG�SURGXFHG�SXUVXDQW�WR�VHFWLRQ���
RI�3�/�������F�������&��&�������PD\�EH�XVHG�LQ�D�SURVHFXWLRQ�XQGHU�SDUDJUDSK�����RI�WKLV�
VXEVHFWLRQ�

,W�VKDOO�QRW�EH�UHOHYDQW�WR�WKH�LPSRVLWLRQ�RI�VHQWHQFH�SXUVXDQW�WR�SDUDJUDSK�����RU�����RI�WKLV�
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VXEVHFWLRQ�WKDW�WKH�GHIHQGDQW�ZDV�XQDZDUH�WKDW�WKH�SURKLELWHG�FRQGXFW�WRRN�SODFH�ZKLOH�
RQ�RU�ZLWKLQ�������IHHW�RI�DQ\�VFKRRO�SURSHUW\�RU�ZKLOH�GULYLQJ�WKURXJK�D�VFKRRO�FURVVLQJ��
1RU�VKDOO�LW�EH�UHOHYDQW�WR�WKH�LPSRVLWLRQ�RI�VHQWHQFH�WKDW�QR�MXYHQLOHV�ZHUH�SUHVHQW�RQ�WKH�
VFKRRO�SURSHUW\�RU�FURVVLQJ�]RQH�DW�WKH�WLPH�RI�WKH�RIIHQVH�RU�WKDW�WKH�VFKRRO�ZDV�QRW�LQ�
VHVVLRQ�
�K��$�FRXUW�DOVR�PD\�RUGHU�D�SHUVRQ�FRQYLFWHG�SXUVXDQW�WR�VXEVHFWLRQ�D��RI�WKLV�VHFWLRQ��
WR�SDUWLFLSDWH�LQ�D�VXSHUYLVHG�YLVLWDWLRQ�SURJUDP�DV�HLWKHU�D�FRQGLWLRQ�RI�SUREDWLRQ�RU�D�
IRUP�RI�FRPPXQLW\�VHUYLFH��JLYLQJ�SUHIHUHQFH�WR�WKRVH�ZKR�ZHUH�XQGHU�WKH�DJH�RI����DW�
WKH�WLPH�RI�WKH�RIIHQVH��3ULRU�WR�RUGHULQJ�D�SHUVRQ�WR�SDUWLFLSDWH�LQ�VXFK�D�SURJUDP��WKH�
FRXUW�PD\�FRQVXOW�ZLWK�DQ\�SHUVRQ�ZKR�PD\�SURYLGH�XVHIXO�LQIRUPDWLRQ�RQ�WKH�GHIHQGDQW
V�
SK\VLFDO��HPRWLRQDO�DQG�PHQWDO�VXLWDELOLW\�IRU�WKH�YLVLW�WR�HQVXUH�WKDW�LW�ZLOO�QRW�FDXVH�DQ\�
LQMXU\�WR�WKH�GHIHQGDQW��7KH�FRXUW�DOVR�PD\�RUGHU�WKDW�WKH�GHIHQGDQW�SDUWLFLSDWH�LQ�D�
FRXQVHOLQJ�VHVVLRQ�XQGHU�WKH�VXSHUYLVLRQ�RI�WKH�,QWR[LFDWHG�'ULYLQJ�3URJUDP�8QLW�SULRU�
WR�SDUWLFLSDWLQJ�LQ�WKH�VXSHUYLVHG�YLVLWDWLRQ�SURJUDP��7KH�VXSHUYLVHG�YLVLWDWLRQ�SURJUDP�
VKDOO�EH�DW�RQH�RU�PRUH�RI�WKH�IROORZLQJ�IDFLOLWLHV�ZKLFK�KDYH�DJUHHG�WR�SDUWLFLSDWH�LQ�WKH�
SURJUDP�XQGHU�WKH�VXSHUYLVLRQ�RI�WKH�IDFLOLW\
V�SHUVRQQHO�DQG�WKH�SUREDWLRQ�GHSDUWPHQW��
����D�WUDXPD�FHQWHU��FULWLFDO�FDUH�FHQWHU�RU�DFXWH�FDUH�KRVSLWDO�KDYLQJ�EDVLF�HPHUJHQF\�
VHUYLFHV��ZKLFK�UHFHLYHV�YLFWLPV�RI�PRWRU�YHKLFOH�DFFLGHQWV�IRU�WKH�SXUSRVH�RI�REVHUYLQJ�
DSSURSULDWH�YLFWLPV�RI�GUXQN�GULYHUV�DQG�YLFWLPV�ZKR�DUH��WKHPVHOYHV��GUXQN�GULYHUV��
����D�IDFLOLW\�ZKLFK�FDUHV�IRU�DGYDQFHG�DOFRKROLFV�RU�GUXJ�DEXVHUV��WR�REVHUYH�SHUVRQV�LQ�WKH�
DGYDQFHG�VWDJHV�RI�DOFRKROLVP�RU�GUXJ�DEXVH��RU�
����LI�DSSURYHG�E\�D�FRXQW\�PHGLFDO�H[DPLQHU��WKH�RIILFH�RI�WKH�FRXQW\�PHGLFDO�H[DPLQHU�
RU�D�SXEOLF�PRUJXH�WR�REVHUYH�DSSURSULDWH�YLFWLPV�RI�YHKLFOH�DFFLGHQWV�LQYROYLQJ�GUXQN�
GULYHUV�

$V�XVHG�LQ�WKLV�VHFWLRQ�³DSSURSULDWH�YLFWLP´�PHDQV�D�YLFWLP�ZKRVH�FRQGLWLRQ�LV�GHWHUPLQHG�
E\�WKH�IDFLOLW\
V�VXSHUYLVRU\�SHUVRQQHO�DQG�WKH�SUREDWLRQ�RIILFHU�WR�EH�DSSURSULDWH�IRU�
GHPRQVWUDWLQJ�WKH�UHVXOWV�RI�DFFLGHQWV�LQYROYLQJ�GUXQN�GULYHUV�ZLWKRXW�EHLQJ�XQQHFHVVDULO\�
JUXHVRPH�RU�WUDXPDWLF�WR�WKH�GHIHQGDQW�

,I�DW�DQ\�WLPH�EHIRUH�RU�GXULQJ�D�YLVLWDWLRQ�WKH�IDFLOLW\
V�VXSHUYLVRU\�SHUVRQQHO�DQG�WKH�
SUREDWLRQ�RIILFHU�GHWHUPLQH�WKDW�WKH�YLVLWDWLRQ�PD\�EH�RU�LV�WUDXPDWLF�RU�RWKHUZLVH�
LQDSSURSULDWH�IRU�WKDW�GHIHQGDQW��WKH�YLVLWDWLRQ�VKDOO�EH�WHUPLQDWHG�ZLWKRXW�SUHMXGLFH�WR�
WKH�GHIHQGDQW��7KH�SURJUDP�PD\�LQFOXGH�D�SHUVRQDO�FRQIHUHQFH�DIWHU�WKH�YLVLWDWLRQ��ZKLFK�
PD\�LQFOXGH�WKH�VHQWHQFLQJ�MXGJH�RU�WKH�MXGJH�ZKR�FRRUGLQDWHV�WKH�SURJUDP�IRU�WKH�FRXUW��
WKH�GHIHQGDQW��GHIHQGDQW
V�FRXQVHO��DQG��LI�DYDLODEOH��WKH�GHIHQGDQW
V�SDUHQWV�WR�GLVFXVV�
WKH�YLVLWDWLRQ�DQG�LWV�HIIHFW�RQ�WKH�GHIHQGDQW
V�IXWXUH�FRQGXFW��,I�D�SHUVRQDO�FRQIHUHQFH�LV�
QRW�SUDFWLFDEOH�EHFDXVH�RI�WKH�GHIHQGDQW
V�DEVHQFH�IURP�WKH�MXULVGLFWLRQ��FRQIOLFWLQJ�WLPH�
VFKHGXOHV��RU�DQ\�RWKHU�UHDVRQ��WKH�FRXUW�VKDOO�UHTXLUH�WKH�GHIHQGDQW�WR�VXEPLW�D�ZULWWHQ�
UHSRUW�FRQFHUQLQJ�WKH�YLVLWDWLRQ�H[SHULHQFH�DQG�LWV�LPSDFW�RQ�WKH�GHIHQGDQW��7KH�FRXQW\��D�
FRXUW��DQ\�IDFLOLW\�YLVLWHG�SXUVXDQW�WR�WKH�SURJUDP��DQ\�DJHQWV��HPSOR\HHV��RU�LQGHSHQGHQW�
FRQWUDFWRUV�RI�WKH�FRXUW��FRXQW\��RU�IDFLOLW\�YLVLWHG�SXUVXDQW�WR�WKH�SURJUDP��DQG�DQ\�
SHUVRQ�VXSHUYLVLQJ�D�GHIHQGDQW�GXULQJ�WKH�YLVLWDWLRQ��DUH�QRW�OLDEOH�IRU�DQ\�FLYLO�GDPDJHV�
UHVXOWLQJ�IURP�LQMXU\�WR�WKH�GHIHQGDQW��RU�IRU�FLYLO�GDPDJHV�DVVRFLDWHG�ZLWK�WKH�YLVLWDWLRQ�



ZKLFK�DUH�FDXVHG�E\�WKH�GHIHQGDQW��H[FHSW�IRU�ZLOOIXO�RU�JURVVO\�QHJOLJHQW�DFWV�LQWHQGHG�WR��
RU�UHDVRQDEO\�H[SHFWHG�WR�UHVXOW�LQ��WKDW�LQMXU\�RU�GDPDJH�

7KH�6XSUHPH�&RXUW�PD\�DGRSW�FRXUW�UXOHV�RU�GLUHFWLYHV�WR�HIIHFWXDWH�WKH�SXUSRVHV�RI�WKLV�
VXEVHFWLRQ��
�L��,Q�DGGLWLRQ�WR�DQ\�RWKHU�ILQH��IHH��RU�RWKHU�FKDUJH�LPSRVHG�SXUVXDQW�WR�ODZ��WKH�FRXUW�
VKDOO�DVVHVV�D�SHUVRQ�FRQYLFWHG�RI�D�YLRODWLRQ�RI�WKH�SURYLVLRQV�RI�WKLV�VHFWLRQ�D�VXUFKDUJH�RI�
������RI�ZKLFK�DPRXQW�����VKDOO�EH�SD\DEOH�WR�WKH�PXQLFLSDOLW\�LQ�ZKLFK�WKH�FRQYLFWLRQ�ZDV�
REWDLQHG�DQG�����VKDOO�EH�SD\DEOH�WR�WKH�7UHDVXUHU�RI�WKH�6WDWH�RI�1HZ�-HUVH\�IRU�GHSRVLW�
LQWR�WKH�*HQHUDO�)XQG�

&5(',7�6�

$PHQGHG�E\�/�������F�������S������������/�������F������������/�������F������������/�������F��
����������/�������F������������HII��$SULO�����������/�������F�����������/�������F�����������HII��
)HE������������/�������F������������/�������F�����������HII��-XO\����������/�������F�����������HII��
-XO\����������/�������F�����������HII��0DUFK�����������/�������F������������HII��$SULO����������
/�������F������������/�������F������������HII��-DQ�����������/�������F������������HII��2FW�����������
/�������F������������/�������F������������HII��'HF������������/�������F������������HII��$SULO����
������/�������F������������HII��'HF������������/�������F������������/�������F������������/�������F��
���������HII��6HSW������������/�������F������������HII��6HSW������������/�������F�����������/�������
F������������HII��-XO\����������/�������F������������HII��-DQ������������/�������F����������HII��$SULO�
����������/�������F������������HII��-DQ�����������
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6HQWHQFLQJ�*ULG
�

2QH�RI�WKH�FRQIXVLQJ�DVSHFWV�RI�GUXQN�GULYLQJ�VHQWHQFLQJ�ODZ�VWHPV�IURP�WKH�IDFW�WKDW�
PDQ\�RI�WKH�GLUHFW�PRQHWDU\�VDQFWLRQV�WKDW�PXVW�EH�LPSRVHG�LQ�HYHU\�FDVH�DUH�QRW�LQFOXGHG�
XQGHU�1�-�6�$�����������5DWKHU��WKH\�DUH�VSUHDG�WKURXJKRXW�D�ZLGH�UDQJH�RI�RWKHU�VWDWXWHV�
DQG�7LWOHV��,Q�DGGLWLRQ�WR�WKH�VWDWXWRU\�UDQJH�RI�ILQHV�VHW�IRUWK�ZLWKLQ�WKH�1�-�6�$�������
���D��VWDWXWH��WKH�IROORZLQJ�FRVWV�DQG�DVVHVVPHQWV�PXVW�EH�LPSRVHG�LQ�HYHU\�FDVH�LQ�DGGLWLRQ�
WR�DPRXQW�RI�WKH�ILQH��

9LROHQW�&ULPHV�$VVHVVPHQW ��� 1�-�6�$���&�������

6DIH�1HLJKERUKRRGV�)XQG ��� 1�-�6�$���&�������

'8,�(QIRUFHPHQW�)XQG ���� 1�-�6�$�����������

'8,�6XUFKDUJH ���� 1�-�6�$����������L�

&RXUW�FRVWV ��� 1�-�6�$����$����

%RG\�$UPRU�)XQG �� 1�-�6�$����������G�

6SLQDO�&RUG�)XQG �� 1�-�6�$����������H��

$XWLVP�)XQG �� 1�-�6�$����������I��

'1$�)XQG �� 1�-�6�$����������J��

%UDLQ�,QMXU\�5HVHDUFK�)XQG �� 1�-�6�$����������K��

� � �

%H\RQG�WKHVH�GLUHFW�PRQHWDU\�VDQFWLRQV��WKHUH�DUH�DOVR�FROODWHUDO�FRQVHTXHQFHV�WKDW�LQFOXGH�D�
������VXUFKDUJH�XQGHU�1�-�6�$�������$����E��DQG�DQ�DVVHVVPHQW�RI�QLQH�LQVXUDQFH�HOLJLELOLW\�
SRLQWV�XQGHU�1�-�$�&�����������DSSHQGL[��
�

�
�
�
�
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&KDSWHU���±�2SHUDWLRQ�RI�D�0RWRU�9HKLFOH
�

23(5$7,21�2)�$�02725�9(+,&/(�
�

1�-��6XSUHPH�&RXUW�
2SHUDWRU²$Q�RSHUDWRU�RI�D�PRWRU�YHKLFOH�LV�GHILQHG�DV�D�SHUVRQ�ZKR�LV�LQ�DFWXDO�SK\VLFDO�
FRQWURO�RI�WKH�YHKLFOH��2QH�FDQ�EH�DQ�RSHUDWRU�ZLWKRXW�GULYLQJ��6WDWH�Y��:ULJKW������1�-�����������
$��G�������������
$WWHPSWHG�RSHUDWLRQ²'HIHQGDQW
V�DWWHPSW�WR�VWDUW�WKH�HQJLQH�RI�KLV�FDU��ZKLFK�ZDV�WKZDUWHG�
ZKHQ�D�SROLFH�RIILFHU�JUDEEHG�WKH�NH\V�IURP�KLV�KDQG��GHPRQVWUDWHG�DQ�LQWHQW�WR�RSHUDWH�D�
YHKLFOH��7KH�SRVVLELOLW\�RI�YHKLFOH�EHLQJ�SXW�LQ�PRWLRQ��FRXSOHG�ZLWK�WKH�GHIHQGDQW
V�LQWHQW�WR�
VWDUW�WKH�HQJLQH�ZDV�VXIILFLHQW�HYLGHQFH�WR�FRQVWLWXWH�RSHUDWLRQ�ZLWKLQ�WKH�PHDQLQJ�RI�1�-�6�$��
��������D���6WDWH�Y��0RUULV������1�-��6XSHU�����������$��G�����$SS��'LY��������>)1��@�
:KHQ�RQH��LQ�DQ�LQWR[LFDWHG�VWDWH��SODFHV�KLPVHOI�EHKLQG�WKH�ZKHHO�RI�D�PRWRU�YHKLFOH�DQG�QRW�
RQO\�LQWHQGV�WR�RSHUDWH�LW�LQ�D�SXEOLF�SODFH��EXW�DFWXDOO\�DWWHPSWV�WR�GR�VR�DQG�WKHUH�LV�D�SRVVLELOLW\�
RI�PRWLRQ��KH�KDV�RSHUDWHG�WKH�YHKLFOH�ZLWKLQ�WKH�PHDQLQJ�RI�1�-�6�$����������D���6WDWH�Y��
0XOFDK\������1�-����������������$��G�������������
,QWHQW�WR�GULYH²$�SHUVRQ�OHIW�D�WDYHUQ�DW�FORVLQJ�WLPH��HQWHUHG�KLV�FDU�LQ�WKH�WDYHUQ
V�SDUNLQJ�ORW�
DQG�VWDUWHG�WKH�HQJLQH�WR�UHPDLQ�ZDUP�ZKLOH�³VOHHSLQJ�RII´�KLV�LQWR[LFDWHG�VWDWH�GLG�QRW�SRVVHVV�
WKH�LQWHQW�WR�RSHUDWH�KLV�YHKLFOH��,Q�DGGLWLRQ�WR�VWDUWLQJ�WKH�HQJLQH��HYLGHQFH�RI�LQWHQW�WR�GULYH�RU�
PRYH�WKH�YHKLFOH�DW�WKH�WLPH�PXVW�DSSHDU��6WDWH�Y��'DO\�����1�-�����������$��G�������������
(OHPHQWV�RI�RSHUDWLRQ²$�SHUVRQ�RSHUDWHV�D�PRWRU�YHKLFOH�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�
OLTXRU��ZLWKLQ�WKH�PHDQLQJ�RI�1�-�6�$����������ZKHQ��LQ�WKDW�FRQGLWLRQ��KH�RU�VKH�³HQWHUV�D�
VWDWLRQDU\�YHKLFOH��RQ�D�SXEOLF�KLJKZD\�RU�LQ�D�SODFH�GHYRWHG�WR�SXEOLF�XVH��WXUQV�RQ�WKH�LJQLWLRQ��
VWDUWV�DQG�PDLQWDLQV�WKH�PRWRU�LQ�RSHUDWLRQ�DQG�UHPDLQV�LQ�WKH�GULYHU
V�VHDW�EHKLQG�WKH�VWHHULQJ�
ZKHHO��ZLWK�WKH�LQWHQW�WR�PRYH�WKH�YHKLFOH�´�6WDWH�Y��6ZHHQH\�����1�-����������������$��G�����
�������>)1��@

$SSHOODWH�'LYLVLRQ�
$GPLVVLRQ��FLUFXPVWDQWLDO�HYLGHQFH�DQG�WHVWLPRQ\²$�FRPELQDWLRQ�RI�GHIHQGDQW¶V�
DGPLVVLRQV�DW�WKH�VFHQH��FLUFXPVWDQWLDO�HYLGHQFH�DQG�LQFUHGLEOH�WHVWLPRQ\�DW�WUDLO�ZDV�VXIILFLHQW�
WR�SURYH�WKH�HOHPHQW�RI�RSHUDWLRQ�EH\RQG�D�UHDVRQDEOH�GRXEW��6WDWH�Y��(EHUW������1�-��6XSHU�����
����$���G������$SS��'LY���������
,PPRELOL]HG�YHKLFOH²'HIHQGDQW�ZKR�ZDV�DWWHPSWLQJ�WR�IUHH�KLV�LPPRELOL]HG�YHKLFOH�IURP�D�
ORJ�XSRQ�ZKLFK�LW�KDG�EHFRPH�VWXFN�ZDV�RSHUDWLQJ�ZLWKLQ�WKH�PHDQLQJ�RI�1�-�6�$�����������6WDWH�
Y��0RUULV������1�-��6XSHU�����������$��G�����$SS��'LY��������
�
�
�
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%HKLQG�WKH�ZKHHO�HQJLQH�UXQQLQJ²³2SHUDWLRQ�PD\�EH�SURYHG�E\�DQ\�GLUHFW�RU�FLUFXPVWDQWLDO�
HYLGHQFH²DV�ORQJ�DV�LW�LV�FRPSHWHQW�DQG�PHHWV�WKH�UHTXLVLWH�VWDQGDUGV�RI�SURRI��>&LWDWLRQV�
RPLWWHG�@�7KH�YHKLFOH
V�RSHUDWLQJ�FRQGLWLRQ�FRPELQHG�ZLWK�GHIHQGDQW
V�SUHVHQFH�EHKLQG�WKH�
VWHHULQJ�ZKHHO�SHUPLWV�WKH�ORJLFDO�FRQFOXVLRQ�RI�DQ�LQWHQW�WR�GULYH�´�6WDWH�Y��*HRUJH������1�-��
6XSHU����������������$��G������$SS��'LY���������
2XW�RI�JDV�EHKLQG�WKH�ZKHHO²³,W�ZDV�UHDVRQDEOH�IRU�WKH�WULHU�RI�IDFW�WR�FRQFOXGH�WKDW�GHIHQGDQW�
KDG�DFWXDOO\�RSHUDWHG�WKH�YHKLFOH��'HIHQGDQW�KLPVHOI�VWDWHG�WKDW�KH�KDG�EHHQ�LQ�3KLODGHOSKLD�LQ�
WKH�HDUO\�HYHQLQJ�DQG�WKDW�KLV�YHKLFOH�UHPDLQHG�SDUNHG�RQ�WKH�URDGZD\�EHFDXVH�KH�KDG�UXQ�RXW�
RI�JDV��7KHUH�ZHUH�QR�RWKHU�SHUVRQV�LQ�WKH�DUHD��GHIHQGDQW�ZDV�LQ�WKH�GULYHU
V�VHDW��DQG�WKHUH�ZDV�
QR�HYLGHQFH�WKDW�DQ\�RWKHU�SHUVRQ�ZDV�LQYROYHG�ZLWK�WKH�XVH�RI�WKH�DXWRPRELOH�DW�WKH�WLPH�LQ�
TXHVWLRQ�´�6WDWH�Y��'DQQHPLOOHU������1�-��6XSHU����������������$��G�������$SS��'LY���������
7ZR�RIIHQVHV�RQ�VDPH�HYHQLQJ²$�GHIHQGDQW�ZKR�DIWHU�EHLQJ�DUUHVWHG��SURFHVVHG�DQG�UHOHDVHG�
E\�WKH�SROLFH�ZKR�LV�VXEVHTXHQWO\�DUUHVWHG�DJDLQ�IRU�GUXQN�GULYLQJ�RQ�WKH�VDPH�HYHQLQJ�PD\�
SURSHUO\�EH�FRQYLFWHG�RI�WZR�VHSDUDWH�RIIHQVHV�DV�KLV�FRQGXFW�GHPRQVWUDWHV�WZR�GLVWLQFW�HSLVRGHV�
RI�LQWR[LFDWHG�RSHUDWLRQ��6WDWH�Y��&RVWHOOR������1�-��6XSHU�����������$��G�������$SS��'LY���������
3XVKLQJ�LQRSHUDEOH�YHKLFOH��,QWHQW�WR�RSHUDWH²,Q�WKH�OHDGLQJ�FDVH�RQ�WKLV�VXEMHFW��WKH�
$SSHOODWH�'LYLVLRQ�UXOHG�WKDW�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�ZLWKLQ�WKH�PHDQLQJ�RI�1�-�6�$�������
���D��RFFXUV��³ZKHQ�RQH�LQ�DQ�LQWR[LFDWHG�VWDWH�SODFHV�KLPVHOI�EHKLQG�WKH�ZKHHO�RI�D�PRWRU�
YHKLFOH�DQG�QRW�RQO\�LQWHQGV�WR�RSHUDWH�LW�LQ�D�SXEOLF�SODFH��EXW�DFWXDOO\�DWWHPSWV�WR�GR�VR��HYHQ�
WKRXJK�WKH�DWWHPSW�LV�XQVXFFHVVIXO��DQG�WKHUH�LV�WKH�SRVVLELOLW\�RI�PRWLRQ��KH�YLRODWHV�WKH�GUXQN�
GULYLQJ�VWDWXWH�´�6WDWH�Y��6WLHQH������1�-��6XSHU����������������$��G������$SS��'LY�������
�>)1��@�
3DUNHG�YHKLFOH²,QWR[LFDWLRQ��FRQWURO�RYHU�WKH�YHKLFOH��DQG�LWV�XQXVXDO�SODFH�RI�UHVW�WDNHQ�
WRJHWKHU��DUH�RI�VXIILFLHQW�PDJQLWXGH�WR�VXVWDLQ�D�FRQYLFWLRQ�XQGHU�1�-�6�$�����������VLQFH�WKH�
HYLGHQFH�UDLVHV�D�IDLU�LQIHUHQFH�WKDW�GHIHQGDQW�GURYH�WKH�YHKLFOH�WR�WKH�ORFDWLRQ�ZKLOH�LQWR[LFDWHG��
6WDWH�Y��*UDQW������1�-��6XSHU�����������$��G������$SS��'LY���������
7ZR�RIIHQVHV�RQ�VDPH�HYHQLQJ²$�GHIHQGDQW�ZKR�DIWHU�EHLQJ�DUUHVWHG��SURFHVVHG�DQG�UHOHDVHG�
E\�WKH�SROLFH�ZKR�LV�VXEVHTXHQWO\�DUUHVWHG�DJDLQ�IRU�GUXQN�GULYLQJ�RQ�WKH�VDPH�HYHQLQJ�PD\�
SURSHUO\�EH�FRQYLFWHG�RI�WZR�VHSDUDWH�RIIHQVHV�DV�KLV�FRQGXFW�GHPRQVWUDWHV�WZR�GLVWLQFW�HSLVRGHV�
RI�LQWR[LFDWHG�RSHUDWLRQ��6WDWH�Y��0HWFDOI������1�-��6XSHU����������$��G�������$SS��'LY��������
�
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$VOHHS�ZLWK�HQJLQH�UXQQLQJ²'HIHQGDQW�ZDV�IRXQG�LQ�KLV�DXWRPRELOH�RQ�WKH�VKRXOGHU�RI�D�
VXSHUKLJKZD\��ZKLFK�FRXOG�KDYH�RQO\�EHHQ�UHDFKHG�E\�RSHUDWLRQ�RI�WKH�DXWRPRELOH�WR�WKH�SRLQW�
ZKHUH�LW�ZDV�IRXQG��'HIHQGDQW�DGPLWWHG�WKDW�KH�KDG�EHHQ�GULQNLQJ�LQ�D�EDU�LQ�5DKZD\��DQG�
DGPLWWHG�WKDW�KH�ZDV�GULYLQJ�KLV�FDU�WR�WDNH�VRPHRQH�KRPH�WR�3LVFDWDZD\�ZKHQ�KH�GLG�QRW�IHHO�
ZHOO�DQG�VWRSSHG�E\�WKH�VLGH�RI�WKH�URDG��'HIHQGDQW�ZDV�QRW�LQ�D�SODFH�ZKLFK�ZDV�QRUPDO�IRU�
SDUNLQJ��)XUWKHUPRUH��ZKHQ�GHIHQGDQW�ZDV�ILQDOO\�DURXVHG�IURP�KLV�³GHHS�VOHHS�´�DFFRUGLQJ�WR�
WKH�VWDWH�WURRSHU�KH�DVNHG��³ZKDW�GLG�KH�KLW"´�³7KH�LQIHUHQFH�LV�LQHVFDSDEOH�WKDW�GHIHQGDQW�ZDV�
LQ�IDFW�RSHUDWLQJ�KLV�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU�´�6WDWH�Y��
'LFNHQV������1�-��6XSHU��������������$��G������$SS��'LY���������
7KH�³GHIHQGDQW
V�DFWV��ZKLOH�LQWR[LFDWHG��LQ�HQWHULQJ�WKH�DXWRPRELOH��WXUQLQJ�RQ�WKH�LJQLWLRQ��
VWDUWLQJ�DQG�PDLQWDLQLQJ�WKH�PRWRU�LQ�RSHUDWLRQ��DQG�UHPDLQLQJ�LQ�WKH�GULYHU
V�VHDW�EHKLQG�WKH�
VWHHULQJ�ZKHHO��ZKHUH�KH�ZDV�IRXQG�E\�WKH�SROLFH��MXVWLI\�KLV�FRQYLFWLRQ�DV�WKH�RSHUDWRU�RI�WKH�
DXWRPRELOH��,Q�DQ�LQWR[LFDWHG�FRQGLWLRQ��KH�ZDV��IRU�DOO�SUDFWLFDO�SXUSRVHV��WKHQ�LQ�FRQWURO�RI�D�
GDQJHURXV�LQVWUXPHQWDOLW\�´�6WDWH�Y��6ZHHQH\�����1�-��6XSHU����������������$��G�����$SS��'LY��
�������
(YLGHQFH�DGGXFHG�DW�WULDO�VKRZHG�³WKDW�WKH�GHIHQGDQW
V�FDU�KDG�LWV�SDUNLQJ�OLJKWV�RQ��WKDW�ZKHQ�
WKH�WURRSHU�RSHQHG�WKH�GRRU�RI�WKH�VDPH�WKH�HQJLQH�ZDV�UXQQLQJ��DQG�WKDW�WKH�UDGLR�RI�WKH�FDU�ZDV�
SOD\LQJ�´�)URP�WKHVH�XQGLVSXWHG�IDFWV�WKH�LQIHUHQFH�LV�LQHVFDSDEOH�WKDW�WKH�GHIHQGDQW�RSHUDWHG�
WKH�PRWRU�YHKLFOH�KH�ZDV�IRXQG�LQ�RQ�WKH�JUDVV�SRUWLRQ�RI�WKH�VKRXOGHU�RI�WKH�QRUWKERXQG�ODQH�RI�
WKH�1HZ�-HUVH\�7XUQSLNH��6WDWH�Y��'DPRRUJLDQ�����1�-��6XSHU����������������$��G������&RXQW\�
&W���������
0HWKRGV�RI�SURRI²&LUFXPVWDQWLDO�HYLGHQFH�RI�RSHUDWLRQ��FRXSOHG�ZLWK�WKH�GHIHQGDQW
V�
DGPLVVLRQV�ZDV�VXIILFLHQW�HYLGHQFH�WR�SURYH�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH��6WDWH�Y��*XHUULGR�����
1�-��6XSHU�����������$��G������$SS��'LY���������
$VOHHS�ZLWK�HQJLQH�RII²'HIHQGDQW�ZDV�IRXQG�E\�WKH�SROLFH�ZLWK�KLV�KHDG�RYHU�WKH�VWHHULQJ�
ZKHHO��KLV�ULJKW�DUP�KDQJLQJ�WKURXJK�WKH�VSRNHV�DQG�OHIW�DUP�KDQJLQJ�WR�RQH�VLGH��³7KHUH�ZDV�WKH�
VPHOO�RI�DOFRKRO��7KH�GHIHQGDQW
V�YHKLFOH�KDG�DSSDUHQWO\�VWDOOHG��WKH�KHDGOLJKWV�DQG�LJQLWLRQ�ZHUH�
RQ��EXW�WKH�PRWRU�ZDV�QRW�UXQQLQJ�´�7KH�RIILFHU�IRXQG�WKH�WUXFN�VRPH�VL[�IHHW�IURP�WKH�FXUE��
VWDQGLQJ�QHDU�DQ�LQWHUVHFWLRQ�WKDW�KDG�QR�WUDIILF�OLJKW��7KHVH�IDFWV�FRQVWLWXWHG�VXIILFLHQW�HYLGHQFH�
WR�VKRZ�RSHUDWLRQ�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO��6WDWH�Y��%DXPJDUWQHU�����1�-��6XSHU��
����������������$��G������$SS��'LY���������
3URRI�E\�DGPLVVLRQ²7KHUH�ZDV�³QR�PHULW�LQ�GHIHQGDQW
V�FRQWHQWLRQ�WKDW�KLV�DGPLVVLRQ�RI�
RSHUDWLRQ�RI�KLV�FDU�SURFHHGHG�IURP�DQ�LUUHVSRQVLEOH�FRQGLWLRQ�RI�PLQG�ZKLFK�UHQGHUHG�KLV�
DOOHJHG�DGPLVVLRQ�LQFRPSHWHQW�WR�SURYH�WKDW�KH�DFWXDOO\�GLG�RSHUDWH�D�PRWRU�YHKLFOH��7KH�PRVW�
WKDW�FDQ�EH�VDLG�IRU�GHIHQGDQW
V�DUJXPHQW�LV�WKDW��DW�EHVW��KLV�GUXQNHQ�FRQGLWLRQ�PHUHO\�UDLVHG�D�
TXHVWLRQ�DV�WR�WKH�ZHLJKW�WR�EH�JLYHQ�WR�WKH�DGPLVVLRQV�´�6WDWH�Y��-RKQVRQ�����1�-��6XSHU�������
��������$��G�����$SS��'LY���������
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&LUFXPVWDQWLDO�HYLGHQFH²,Q�RUGHU�WR�VHFXUH�D�FRQYLFWLRQ�XQGHU�1�-�6�$����������D���³WKHUH�
EH�VXIILFLHQW�HYLGHQFH�WKDW�WKH�GHIHQGDQW�ZDV�RSHUDWLQJ�WKH�PRWRU�YHKLFOH�DW�WKH�WLPH�DQG�SODFH�
FKDUJHG��:KLOH�LW�LV�WUXH�WKDW�QR�RQH�DFWXDOO\�VDZ�WKLV�GHIHQGDQW�GULYLQJ��LW�LV�FOHDU�E\�WKH�FKDLQ�
RI�FLUFXPVWDQFHV�WKDW�WKH�GHIHQGDQW�ZDV�WKH�RSHUDWRU��+H�ZDV�VHHQ�LQ�DQ�LQWR[LFDWHG�FRQGLWLRQ��
DQG�VXEVHTXHQWO\�KLV�FDU�ZDV�VHHQ�µ]LJ�]DJJLQJ¶�DW�WKH�WLPH�DQG�SODFH�FKDUJHG�DQG��WKHUHDIWHU��KH�
ZDV�IRXQG�GUXQN�DQG�VOXPSHG�RYHU�WKH�ZKHHO�ZLWK�WKH�PRWRU�UXQQLQJ��7KLV�ZDV�VKRUWO\�DIWHU�WKH�
FDU�ZDV�VHHQ�UXQQLQJ�LQWR�GHIHQGDQW
V�UHDU�\DUG�µDW�D�IDVW�FOLS¶�´�)URP�WKLV�HYLGHQFH��RQH�FDQQRW�
HVFDSH�WKH�ORJLFDO�FRQFOXVLRQ�WKDW�GHIHQGDQW�ZDV�RSHUDWLQJ�WKH�DXWRPRELOH�DW�WKH�WLPH�DQG�SODFH�
FKDUJHG��6WDWH�Y��(OOLRWW�����1�-��6XSHU���������������$��G������$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
7RZHG�YHKLFOH²,Q�RUGHU�WR�VKRZ�RSHUDWLRQ��D�WKUHH�SURQJ�WHVW�PXVW�EH�PHW��7KH�HOHPHQWV�DUH��
SK\VLFDO�FRQWURO�RYHU�D�YHKLFOH��DQ�LQWHQW�WR�RSHUDWH��DQG�DQ�DELOLW\�WR�GR�VR��7KLV�WKLUG�SURQJ�
UHTXLUHV�DW�OHDVW�WKDW�WKH�YHKLFOH�EH�FDSDEOH�RI�RSHUDWLRQ��7KXV��D�YHKLFOH�WKDW�ZDV�D�PHUH�VKHOO�
EHLQJ�WRZHG�FDQQRW�EH�FRQVWUXHG�DV�EHLQJ�RSHUDWHG��6WDWH�Y��'HUE\������1�-��6XSHU�����������
$��G�������/DZ�'LY��������>)1��@�
,PSRVVLELOLW\�RI�PRWLRQ²2SHUDWLRQ�FDQQRW�EH�SURYHG�LQ�D�FDVH�ZKHUH�WKHUH�LV�QR�GHPRQVWUDEOH�
LQWHQW�WR�RSHUDWH�WKH�YHKLFOH�DQG�WKH�YHKLFOH�LQ�TXHVWLRQ�ZDV�LQRSHUDEOH�LQ�WKH�VHQVH�WKDW�LWV�
PRYHPHQW�E\�WKH�GHIHQGDQW�ZDV�LPSRVVLEOH��6WDWH�Y��'L)UDQFLVFR������1�-��6XSHU����������������
$��G�������/DZ�'LY���������
*OLGLQJ�RQ�D�PRWRU�F\FOH²7KH�DFWLRQV�RI�WKH�GHIHQGDQW�LQ�JOLGLQJ�GRZQ�DQ�LQFOLQH�RQ�D�PRWRU�
F\FOH�ZLWKRXW�WKH�HQJLQH�UXQQLQJ�FRQVWLWXWHV�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�ZLWKLQ�WKH�PHDQLQJ�RI�
1�-�6�$����������D���6WDWH�Y��-HDQQHWWH������1�-��6XSHU�����������$��G�������/DZ�'LY���������
0HWKRGV�RI�SURRI²7KHUH�DUH�WKUHH�ZD\V�WR�SURYH�RSHUDWLRQ��7KH\�DUH�REVHUYDWLRQ�E\�WKH�SROLFH��
E\�FLUFXPVWDQWLDO�HYLGHQFH�RU�E\�DQ�DGPLVVLRQ�RI�WKH�GHIHQGDQW��6WDWH�Y��3URFLXN������1�-��6XSHU��
���������$��G������&RXQW\�&W��������>)1��@
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7ULDO�/HYHO�&RXUWV�

1RW�DQ�RIIHQVH²2SHUDWLRQ�RI�D�ELF\FOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�GRHV�QRW�FRQVWLWXWH�
D�PRWRU�YHKLFOH�RIIHQVH�XQGHU�1HZ�-HUVH\�ODZ��6WDWH�Y��0DFKX]DN������1�-��6XSHU�����������
$��G�������/DZ�'LY���������
2SHUDWLRQ�RI�D�ELF\FOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�GRHV�QRW�FRQVWLWXWH�D�PRWRU�YHKLFOH�
RIIHQVH�XQGHU�1HZ�-HUVH\�ODZ��7KH�/HJLVODWXUH��LQ�GHILQLQJ�D�PRWRUL]HG�YHKLFOH��LQWHQGHG�WR�
LQFOXGH�WKDW�RQO\�WKRVH�YHKLFOHV�SURSHOOHG�E\�QRQ�PXVFXODU�SRZHU��6WDWH�Y��-RKQVRQ������1�-��
6XSHU�����������$��G������/DZ�'LY���������
2IIHQVH�XQGHU�1�-��ODZ²%HFDXVH�WKH�SURYLVLRQV�RI�1�-�6�$������������UHTXLUH�WKH�ULGHUV�RI�
ELF\FOHV�WR�FRPSO\�ZLWK�DOO�WKH�UHJXODWLRQV�VHW�IRUWK�LQ�&KDSWHU���RI�7LWOH�����D�SHUVRQ�FDQ�EH�
IRXQG�JXLOW\�RI�GULYLQJ�D�ELF\FOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�XQGHU�1�-�6�$����������D���
6WDWH�Y��7HKDQ������1�-��6XSHU�����������$��G������/DZ�'LY��������

�
02725,=('�%,&<&/(6��023('6��

$SSHOODWH�'LYLVLRQ�
$�SHUVRQ�PD\�EH�IRXQG�JXLOW\�RI�RSHUDWLQJ�D�PRSHG�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO��6WDWH�Y��
/\RQV������1�-��6XSHU�����������$��G�������$SS��'LY��������>)1��@
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&KDSWHU���±�3ODFH�RI�2SHUDWLRQ
�

3/$&(�2)�23(5$7,21�
�

$SSHOODWH�'LYLVLRQ�
5HVLGHQWLDO�JDUDJH²2SHUDWLRQ�RI�D�PRWRU�YHKLFOH�ZLWKLQ�GHIHQGDQW¶V�SHUVRQDO��UHVLGHQWLDO�
JDUDJH�ZDV�VXIILFLHQW�WR�VXVWDLQ�D�FRQYLFWLRQ�XQGHU�1�-�6�$����������D���6WDWH�Y��*DUELQ������1�-��
6XSHU�����������$��G�������$SS��'LY���������
3ULYDWH�SDUNLQJ�ORW²7KH�RIIHQVH�RI�GULYLQJ�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�LV�QRW�OLPLWHG�WR�
FRQGXFW�WKDW�WDNHV�SODFH�RQ�KLJKZD\V��EXW�VXEVXPHV�GULYLQJ�FRQGXFW�DQ\ZKHUH�LQ�WKH�6WDWH�RI�
1HZ�-HUVH\��6WDWH�Y��0F&ROOH\������1�-��6XSHU�����������$��G������$SS��'LY��������>)1��@�
3ULYDWH�EHDFK�FOXE�SDUNLQJ�ORW²³2SHUDWLRQ�RI�D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�
LQWR[LFDWLQJ�OLTXRU�KROGV�QR�OHVV�WKUHDW�RI�H[WUDRUGLQDU\�GDQJHU�RI�LQMXU\�WR�WKH�GULYHU�DQG�RWKHUV�
RU�GDPDJH�WR�SURSHUW\�EHFDXVH�WKDW�SDUWLFXODU�IROO\�LV�SHUIRUPHG�LQ�D�SULYDWH�SODFH�WKDQ�LW�ZRXOG�
ZHUH�LW�WR�RFFXU�LQ�D�TXDVL�SXEOLF�RU�SXEOLF�SODFH�´�$FFRUGLQJO\��WKH�SURYLVLRQV�RI�1�-�6�$�������
���D��DUH�QRW�OLPLWHG�WR�KLJKZD\V��EXW�UDWKHU�DSSO\�WKURXJKRXW�WKH�6WDWH��6WDWH�Y��0DJQHU������
1�-��6XSHU����������������$��G�������$SS��'LY���������
5HVWULFWHG�DLUSRUW�VHUYLFH�URDG²,Q�GLVFXVVLQJ�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�ZKLOH�LQWR[LFDWHG�
D�UHVWULFWHG�DLUSRUW�VHUYLFH�URDG��WKH�$SSHOODWH�'LYLVLRQ�QRWHG�WKDW��³LW�LV�ORQJ�VHWWOHG�ODZ�LQ�
1HZ�-HUVH\�WKDW�RQH�ZKR�RSHUDWHV�D�PRWRU�YHKLFOH�LQ�DQ�DUHD�RSHQ�WR�WKH�SXEOLF�LV�VXEMHFW�WR�WKH�
GUXQNHQ�GULYLQJ�ODZV�HYHQ�LI�WKH�SODFH�RI�RSHUDWLRQ�LV�SULYDWHO\�RZQHG�´�6WDWH�Y��0F.HOYH\������
1�-��6XSHU����������������$��G�����$SS��'LY���������
4XDVL�SXEOLF�DUHD��5RRI�WRS�DSDUWPHQW�FRPSOH[�SDUNLQJ�JDUDJH²7KH�GHIHQGDQW�RSHUDWHG�
D�PRWRU�YHKLFOH�ZKLOH�LQWR[LFDWHG�LQ�D�TXDVL�SXEOLF�DUHD�D�URRI�WRS�DSDUWPHQW�FRPSOH[�
SDUNLQJ�JDUDJH��,Q�DIILUPLQJ�WKH�GHIHQGDQW¶V�FRQYLFWLRQ��WKH�$SSHOODWH�'LYLVLRQ�UHDVRQHG�DV�
IROORZV��³7KH�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU�LQ�D�
TXDVL�SXEOLF�SODFH�LQYROYHV�H[WUDRUGLQDU\�GDQJHU�RI�LQMXU\�WR�WKH�GULYHU�RU�RWKHU�PHPEHUV�RI�WKH�
SXEOLF�RU�GDPDJH�WR�WKHLU�SURSHUW\��MXVW�DV�GRHV�GULYLQJ�LQ�WKDW�FRQGLWLRQ�RQ�D�SXEOLF�KLJKZD\�´�
6WDWH�Y��*LOOHVSLH������1�-��6XSHU��������������$��G������$SS��'LY���������
4XDVL�SXEOLF�DUHD��6KRSSLQJ�FHQWHU�SDUNLQJ�ORW²7KH�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�XQGHU�
1�-�6�$����������D��LV�QRW�GHVLJQHG�WR�OLPLWHG�WR�SXEOLF�KLJKZD\V�DQG�LQFOXGHV�WKH�JHQHUDO�
SDUNLQJ�DUHD�PDGH�DYDLODEOH�IRU�FXVWRPHUV�RI�D�SULYDWH�EXVLQHVV�FRQFHUQ²D�VKRSSLQJ�FHQWHU�
SDUNLQJ�ORW��6WDWH�Y��6LVWL�����1�-��6XSHU����������$��G������$SS��'LY��������
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&KDSWHU���±�7KH�3HU�6H�9LRODWLRQ
�

3(5�6(�9,2/$7,216�
�

1HZ�-HUVH\�6XSUHPH�&RXUW�
'RFXPHQWV�QHHGHG�WR�DGPLW�$OFRWHVW������UHVXOWV�LQ�HYLGHQFH²$SDUW�IURP�WKH�$OFRKRO�
,QIOXHQFH�5HSRUW��WKH�RSHUDWRU
V�FXUUHQW�FHUWLILFDWLRQ�FDUG�DQG�HYLGHQFH�VKRZLQJ�WKDW�WKH�UHDGLQJV�
DUH�ZLWKLQ�WROHUDQFH��WKH�RWKHU�QHFHVVDU\�GRFXPHQWV�LQFOXGH�³����WKH�PRVW�UHFHQW�FDOLEUDWLRQ�
UHSRUW�SULRU�WR�D�GHIHQGDQW
V�WHVW��ZLWK�SDUW�,�FRQWURO�WHVWV��SDUW�,,�OLQHDULW\�WHVWV��DQG�WKH�
FUHGHQWLDOV�RI�WKH�FRRUGLQDWRU�ZKR�SHUIRUPHG�WKH�FDOLEUDWLRQ������WKH�PRVW�UHFHQW�QHZ�VWDQGDUG�
VROXWLRQ�UHSRUW�SULRU�WR�D�GHIHQGDQW
V�WHVW��DQG�����WKH�FHUWLILFDWH�RI�DQDO\VLV�RI�WKH������VLPXODWRU�
VROXWLRQ�XVHG�LQ�D�GHIHQGDQW
V�FRQWURO�WHVWV��$EVHQW�D�SUH�WULDO�FKDOOHQJH�WR�WKH�DGPLVVLELOLW\�RI�WKH�
$,5�EDVHG�RQ�RQH�RI�WKH�RWKHU�IRXQGDWLRQDO�GRFXPHQWV�SURGXFHG�LQ�GLVFRYHU\��ZH�SHUFHLYH�RI�QR�
UHDVRQ�WR�UHTXLUH�WKDW�WKH\�EH�PDGH�D�SDUW�RI�WKH�UHFRUG�URXWLQHO\�´�6WDWH�Y��&KXQ������1�-������
���������$��G�������������
6WULFW�OLDELOLW\�RIIHQVH²':,�LV�D�VWULFW�OLDELOLW\�RIIHQVH�UHTXLULQJ�QR�FXOSDEOH�PHQWDO�VWDWH��7KH�
6WDWH�QHHG�QRW�GHPRQVWUDWH�D�GHIHQGDQW
V�FXOSDEOH�VWDWH�RI�PLQG�WR�SURYH�D�YLRODWLRQ�RI�1�-�6�$��
��������D���'ULYLQJ�ZLWK�D������EORRG�DOFRKRO�OHYHO�RU�JUHDWHU�LV�D�SHU�VH�RIIHQVH��6WDWH�Y��
+DPPRQG������1�-�����������$��G�������������
-XGLFLDO�QRWLFH²7KH�EUHDWKDO\]HU�IXOILOOV�D�OHJLVODWLYH�SROLF\�DQG�LQWHQW�WR�SURYLGH�D�UHOLDEOH�
DQG�IDLU�PHDVXUH�RI�DOFRKRO�LQ�WKH�EUDLQ��$FFRUGLQJO\��EUHDWKDO\]HU�UHVXOWV�FDQ�EH�XVHG�LQ�WKH�
SURVHFXWLRQ�RI�D�SHU�VH�RIIHQVH�RI�GUXQN�GULYLQJ��0RUHRYHU��WKH�UHOLDELOLW\�RI�WKH�EUHDWKDO\]HU�LV�
VXEMHFW�WR�MXGLFLDO�QRWLFH�LQ�GUXQN�GULYLQJ�SURVHFXWLRQV��6WDWH�Y��'RZQLH������1�-�����������$��G�
������������
(OHPHQWV�RI�RIIHQVH²7KH�GUXQN�GULYLQJ�VWDWXWH�³SUHVFULEHV�DQ�RIIHQVH�WKDW�LV�GHPRQVWUDWHG�
VROHO\�E\�D�UHOLDEOH�EUHDWKDO\]HU�WHVW�DGPLQLVWHUHG�ZLWKLQ�D�UHDVRQDEOH�SHULRG�RI�WLPH�DIWHU�WKH�
GHIHQGDQW�LV�VWRSSHG�IRU�GUXQN�GULYLQJ��ZKLFK�WHVW�UHVXOWV�LQ�WKH�SURVFULEHG�EORRG�DOFRKRO�OHYHO�´�
6WDWH�Y��7LVFKLR������1�-����������������$��G�������������
%XUGHQ�RI�SURRI²,Q�HVWDEOLVKLQJ�WKH�FRQGLWLRQV�RI�DGPLVVLELOLW\�RI�WKH�UHVXOWV�RI�D�EUHDWKDO\]HU�
UHDGLQJ��WKH�UHVSRQVLELOLW\�IRU�DGGXFLQJ�VXIILFLHQW�SURRI�LV�DOORFDWHG�WR�WKH�6WDWH�DQG�WKH�EXUGHQ�RI�
SURRI�LV�E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH��5RPDQR�Y��.LPPHOPDQ�����1�-�����������������$��G�
���������

$SSHOODWH�'LYLVLRQ�
7ROHUDQFHV�DQG�YDULDELOLW\²'HVSLWH�WKH�SRVVLELOLW\�RI�H[SHUW�WHVWLPRQ\�WR�WKH�HIIHFW�WKDW�WKHUH�
LV�D��������WROHUDQFH�LQ�WKH�UHVXOWV�REWDLQHG�IURP�D�EUHDWKDO\]HU��³D�SHU�VH�YLRODWLRQ�LV�HVWDEOLVKHG�
E\�D�EUHDWKDO\]HU�UHDGLQJ�RI��������SURYLGHG�WKH�WHVW�LQVWUXPHQW�LV�IXQFWLRQLQJ�SURSHUO\��LV�
SURSHUO\�RSHUDWHG�E\�D�TXDOLILHG�SHUVRQ�DQG�WKH�UHTXLUHPHQWV�RI�7LVFKLR��5RPDQR�DQG�-RKQVRQ�
KDYH�EHHQ�VDWLVILHG�´�6WDWH�Y��/HQWLQL������1�-��6XSHU����������������$��G������$SS��'LY���������
���
�

http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=2015498950&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=06AD66BB&referenceposition=145&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=2015498950&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=06AD66BB&referenceposition=145&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=1000045&rs=WLW12.04&docname=NJST39%3a4-50&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0340793564&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=1000045&rs=WLW12.04&docname=NJST39%3a4-50&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=0340793564&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1990056566&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1990056566&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1990029870&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1990029870&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1987082236&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=06AD66BB&referenceposition=522&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1987082236&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=06AD66BB&referenceposition=522&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1984121184&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=06AD66BB&referenceposition=90&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000583&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1984121184&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=06AD66BB&referenceposition=90&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000590&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1990078416&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=06AD66BB&referenceposition=336&utid=2


�
&RQVWLWXWLRQDOLW\²,Q�XSKROGLQJ�WKH�FRQVWLWXWLRQDOLW\�RI�WKH�SHU�VH�YLRODWLRQ��WKH�$SSHOODWH�
'LYLVLRQ�UXOHG�DV�IROORZV��³7KH�VWDWXWH�XQGHU�ZKLFK�GHIHQGDQW�ZDV�FRQYLFWHG�IODWO\�SURKLELWV�
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GDWHV�RQ�KLV�FDUG�GLG�QRW�UHQGHU�WKH�FDUG�LQYDOLG��6WDWH�Y��6RKO������1�-��6XSHU�����������$��G�
������$SS��'LY���������
5HYLVHG�SURWRFROV�IRU�WHVWLQJ²6WDWH�3ROLFH�UHYLVHG�SURWRFROV�IRU�WHVWLQJ�EUHDWKDO\]HUV�ZKLFK�
LQYROYHG�XVH�RI�DQ�DWRPL]HU�UDWKHU�WKDQ�KXPDQ�EUHDWK�LV�VXIILFLHQWO\�UHOLDEOH�DQG�DFFRUGLQJO\�WKH�
6WDWH�3ROLFH
V�EUHDWK�WHVW�LQVSHFWRUV
�LQVSHFWLRQ�FHUWLILFDWLRQV��%7,,&��SUHSDUHG�XQGHU�WKH�UHYLVHG�
SURWRFRO�ZHUH�DGPLVVLEOH�LQ�SURVHFXWLRQ�IRU�GULYLQJ�ZKLOH�LQWR[LFDWHG��6WDWH�Y��&OHYHUOH\������
1�-��6XSHU�����������$��G������$SS��'LY���������
$OFRKRO�LQIOXHQFH�UHSRUW²,Q�FLWLQJ�ZLWK�DSSURYDO�WKH�ODQJXDJH�XVHG�LQ�D�FRXQW\�FRXUW�
GHFLVLRQ��6WDWH�Y��+XGHV������1�-��6XSHU�����������$��G������&RXQW\�&W���������WKH�$SSHOODWH�
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'LY���������
6LPXODWRU�VROXWLRQ��3HULRGLF�WHVWLQJ�SURFHGXUHV²7KH�SURFHGXUHV�HPSOR\HG�E\�WKH�6WDWH�
3ROLFH�DUH�UHDVRQDEO\�UHOLDEOH�DQG�WKH�EUHDWK�WHVW�FRRUGLQDWRUV
�FHUWLILFDWHV�DUH�DGPLVVLEOH�WR�SURYH�
WKH�6WDWH
V�FRPSOLDQFH�ZLWK�5RPDQR�Y��.LPPHOPDQ�����1�-����������$��G�����������6WDWH�Y��
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FHUWLILFDWLRQ�LI�³WKHUH�LV�D�SUHWHVW�FHUWLILFDWLRQ�PDGH�ZLWKLQ�D�PRQWK�EHIRUH�WKH�WHVW�WKDW�WKH�
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�$SS��'LY��������GRHV�QRW�³HVWDEOLVK�DQ�DEVROXWH�RXWVLGH�WLPH�OLPLW�IRU�WKH�YDOLGLW\�RI�D�SUH�WHVW�
LQVSHFWLRQ�FHUWLILFDWH��7KHUH�LV�QR�RQH�PRQWK�OLPLWDWLRQ�RQ�WKH�YDOLGLW\�RI�D�SUH�WHVW�LQVSHFWLRQ�
FHUWLILFDWH�´�$�SUH�WHVW�LQVSHFWLRQ�FHUWLILFDWH�GRQH�WRR�IDU�LQ�DGYDQFH�RI�WKH�DGPLQLVWHUHG�WHVW�PD\�
UXQ�WKH�ULVN�RI�EHLQJ�ODEHOHG�VWDOH�RQ�D�UHFRUG�ZKLFK�FRXOG�VXSSRUW�VXFK�D�ILQGLQJ��+RZHYHU��
LQ�WKLV�FDVH��WKHUH�ZDV�QRWKLQJ�RI�UHFRUG�WR�VKRZ�³LQDFFXUDWH�UHVXOWV´�ZKLFK�ZRXOG�XQGHUPLQH�
WKH�YDOLGLW\�RI�D�SUH�WHVW�LQVSHFWLRQ�FHUWLILFDWH�LVVXHG�����UDWKHU�WKHQ�����GD\V�SULRU�WR�WKH�
DGPLQLVWUDWLRQ�RI�WKH�EUHDWKDO\]HU�WHVW�RQ�WKH�GHIHQGDQW��6WDWH�Y��6DQGVWURP������1�-��6XSHU�������
���������$��G������$SS��'LY���������
7HVW�DPSRXOHV��3HULRGLF�WHVWLQJ�SURFHGXUHV²7KH�SURFHGXUHV�HPSOR\HG�E\�WKH�6WDWH�3ROLFH�
DUH�UHDVRQDEO\�UHOLDEOH�DQG�WKH�EUHDWK�WHVW�FRRUGLQDWRUV¶�FHUWLILFDWHV�DUH�DGPLVVLEOH�WR�SURYH�WKH�
6WDWH¶V�FRPSOLDQFH�ZLWK�5RPDQR�Y��.LPPHOPDQ�����1�-����������$��G�����������6WDWH�Y��0DXUH��
����1�-��6XSHU�����������$��G������$SS��'LY���������
7HVW�DPSRXOHV��5DQGRP�VDPSOLQJ²7KH�6WDWH�3ROLFH�%UHDWK�7HVW�&RRUGLQDWRU�FHUWLILFDWLRQV��
ZKLFK�LQGLFDWHG�WKDW�UDQGRP�VDPSOH�DPSRXOHV�IURP�WKH�VDPH�EDWFK�DV�WKDW�XVHG�LQ�WKH�
GHIHQGDQWV¶�EUHDWKDO\]HU�H[DPLQDWLRQ�KDG�EHHQ�WHVWHG��VDWLVILHG�WKH�VSRW�FKHFNLQJ�IRXQGDWLRQDO�
UHTXLUHPHQW�IRU�DGPLVVLRQ�RI�EUHDWKDO\]HU�UHDGLQJV��6WDWH�Y��0DXUH������1�-��6XSHU�����������
$��G������$SS��'LY���������
7HVW�DPSRXOHV��5DQGRP�WHVWLQJ²7KH�6WDWH¶V�DQDO\VLV�RI�UDQGRP�DPSRXOHV�IURP�WKH�VDPH�
EDWFK�RI�DPSRXOHV�DV�WKRVH�XVHG�WR�WHVW�GHIHQGDQW�ZDV�VXIILFLHQW�WR�VDWLVI\�WKH�UHTXLUHPHQW�
RI�³VSRW�FKHFNLQJ�´�6WDWH�Y��(UQVW������1�-��6XSHU����������������$��G������$SS��'LY���������
$PSRXOHV�DUH�VHDOHG��2QO\�E\�EUHDNLQJ�WKHP�³RSHQ�FRXOG�D�FKHPLVW�GHWHUPLQH�WKDW�LWV�FRQWHQWV�
DUH�SURSHUO\�SUHSDUHG�´�7KH�EUHDWK�WHVW�FRRUGLQDWRU�ZKR�FKHFNHG�WKH�EUHDWKDO\]HU�E\�XVLQJ�D�
WHVW�DPSRXOH�VKRUWO\�EHIRUH�DQG�DIWHU�GHIHQGDQW�ZDV�WHVWHG��IRXQG�WKH�EUHDWKDO\]HU�DFFXUDWH�
ZLWKLQ�WROHUDEOH�OLPLWV��7KH�DPSRXOH�XVHG�E\�WKH�WURRSHU�ZDV�D�UDQGRP�XQLW�VXSSOLHG�E\�WKH�VDPH�
ODERUDWRU\��7KLV�VSRW�FKHFN�ZDV�HQRXJK��6WDWH�Y��(WWRUH������1�-��6XSHU��������������$��G������
�$SS��'LY���������
7KH�ODZ�LV�³ZHOO�VHWWOHG�WKDW�WKH�VSRW�FKHFNLQJ�RI�D�UDQGRP�DPSRXOH�>RI�WKH�VDPH�EDWFK@�LV�
VXIILFLHQW�SULPD�IDFLH�SURRI�WKDW�WKH�FKHPLFDOV�LQ�WKH�WHVW�DPSRXOH�ZHUH�RI�WKH�SURSHU�NLQG�DQG�
PL[HG�WR�SURSHU�SURSRUWLRQ�´�6WDWH�Y��'LFNHQV������1�-��6XSHU��������������$��G������$SS��'LY��
�������
7KH�XVH�RI�DQ�DPSRXOH�ZKLFK�ZDV�D�UDQGRP�XQLW�VXSSOLHG�E\�WKH�VDPH�ODERUDWRU\�ZDV�D�³VSRW�
FKHFN´�VXIILFLHQW�WR�VXSSRUW�WKH�ILQGLQJ�RI�DFFXUDF\�RI�WKH�DPSRXOH�DFWXDOO\�XVHG��6WDWH�Y��'H�
9LWR������1�-��6XSHU�����������$��G������$SS��'LY���������
%DWFK�DVVD\�FHUWLILFDWHV�IRU�DPSRXOHV²$OWKRXJK�QR�SURRI�RI�UHOLDQFH�E\�HLWKHU�WHVWLQJ�WURRSHU�
RU�RSHUDWLQJ�WURRSHU�ZDV�SUHVHQWHG�WR�DOORZ�DGPLVVLRQ�RI�EDWFK�DVVD\�FHUWLILFDWH�IRU�DPSRXOHV�
XVHG�LQ�EUHDWKDO\]HU�DQG�GHVSLWH�KHDUVD\�UXOH�SUREOHPV��FHUWLILFDWH�ZDV�DGPLVVLEOH�LQ�GUXQN�
GULYLQJ�SURVHFXWLRQ��ZKHUH�FRQWHQWV�RI�DPSRXOHV�ZDV�QRW�D�GLUHFW�LVVXH�LQ�FDVH��EXW�LVVXH�ZDV�
UDLVHG�LQ�HYLGHQWLDU\�KHDULQJ�RQ�ZKHWKHU�EUHDWKDO\]HU�ZDV�TXDOLILHG��LQ�ZKLFK�5XOHV�RI�(YLGHQFH�
GLG�QRW�DSSO\��DQG�ZKHUH�RWKHU�LQGLFLD�RI�UHOLDELOLW\�ZHUH�LQKHUHQW�LQ�WKH�DVVD\�FHUWLILFDWH��6WDWH�Y��
'RKPH������1�-��6XSHU�����������������$��G�������$SS��'LY��������>)1��@�
$GPLQLVWUDWLRQ�RI�WHVW�ZLWKLQ�D�UHDVRQDEOH�WLPH²7KH�GUXQN�GULYLQJ�³VWDWXWH�FDOOV�IRU�WKH�
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DGPLQLVWUDWLRQ�RI�D�EUHDWKDO\]HU�WHVW�ZLWKLQ�D�UHDVRQDEOH�WLPH�DIWHU�WKH�GHIHQGDQW�ZDV�DFWXDOO\�
RSHUDWLQJ�KLV�YHKLFOH�´�6WDWH�Y��'DQQHPLOOHU������1�-��6XSHU����������������$��G�������$SS��'LY��
�������
0LUDQGD�ZDUQLQJV²7DNLQJ�RI�D�EUHDWK�VDPSOH�IURP�D�PRWRULVW�VXVSHFWHG�RI�GULYLQJ�XQGHU�
WKH�LQIOXHQFH�LV�QRQ�WHVWLPRQLDO�DQG�³D�VLPSOH�UHTXHVW�WR�VXEPLW�WR�D�FKHPLFDO�WHVW�GRHV�QRW�
FRQVWLWXWH�LQWHUURJDWLRQ�´�7KXV��0LUDQGD�ZDUQLQJV�DUH�QRW�UHTXLUHG��6WDWH�Y��'H/RUHQ]R������1�-��
6XSHU����������������$��G������$SS��'LY���������
'HVWUXFWLRQ�RI�WHVW�DPSRXOHV²6LQFH�WKH�³SUHVHUYDWLRQ�RI�WKH�DPSRXOH�ZRXOG�QRW�JLYH�DQ\�
VFLHQWLILFDOO\�UHOLDEOH�LQIRUPDWLRQ�UHJDUGLQJ�WKH�DFFXUDF\�RI�WKH�RULJLQDO�WHVW�UHVXOWV��ZH�KROG�WKDW�
WKH�6WDWH¶V�IDLOXUH�WR�SURGXFH�WKH�DPSRXOH�GRHV�QRW�GHQ\�GHIHQGDQW�GXH�SURFHVV�RI�ODZ�´�6WDWH�Y��
7HDUH������1�-��6XSHU��������������$��G������$SS��'LY���������
$GPLVVLELOLW\�RI�EUHDWK�WHVW�FHUWLILFDWHV�LQ�HYLGHQFH²6WURQJ�DQG�FRQYLQFLQJ�³LQGLFLD�RI�
WUXVWZRUWKLQHVV�H[LVW�IRU�DGPLVVLRQ�RI�LQVSHFWLRQ�FHUWLILFDWH�RI�EUHDWKDO\]HU�LQVWUXPHQW�DV�D�
EXVLQHVV�UHFRUG�H[FHSWLRQ�WR�KHDUVD\�UXOH´��DQG�D�FHUWLILFDWH�LV�DGPLVVLEOH�ZLWKRXW�WHVWLPRQ\�DQG�
FURVV�H[DPLQDWLRQ�RI�FRRUGLQDWRU�ZKR�WHVWHG�WKH�PDFKLQH�DV�SURRI�WKDW�WKH�EUHDWKDO\]HU�ZDV�LQ�
SURSHU�ZRUNLQJ�RUGHU��6WDWH�Y��0F*HDU\������1�-��6XSHU����������������$��G������$SS��'LY��
������

7ULDO�/HYHO�&RXUWV�
$GPLVVLELOLW\�RI�EUHDWK�WHVW�FHUWLILFDWHV�IROORZLQJ�&UDZIRUG�Y��:DVKLQJWRQ²$OWKRXJK�WKH�
8QLWHG�6WDWHV�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�&UDZIRUG�Y��:DVKLQJWRQ������8�6����������6��&W��
����������/��(G���G������������PD\�EDU�WKH�XVH�RI�WHVWLPRQLDO�KHDUVD\�HYLGHQFH�LQ�D�GUXQN�
GULYLQJ�FDVH��EUHDWK�WHVW�FHUWLILFDWHV�KDYH�ORQJ�EHHQ�FRQVLGHUHG�WR�EH�EXVLQHVV�UHFRUGV��D�FODVV�RI�
HYLGHQFH�WKDW�ZDV�VSHFLILFDOO\�H[FOXGHG�IURP�WKH�FRQFHSW�RI�WHVWLPRQLDO�KHDUVD\�E\�WKH�-XVWLFHV�
LQ�&UDZIRUG��6WDWH�Y��*RGVKDON������1�-��6XSHU�����������$��G������/DZ�'LY���������
$OFRWHVW�����²7KH�$OFRWHVW������LV�D�VFLHQWLILFDOO\�UHOLDEOH�LQVWUXPHQW�IRU�PHDVXULQJ�EORRG�
DOFRKRO�FRQFHQWUDWLRQ�LQ�KXPDQ�EHLQJV��DQG��VXEMHFW�WR�FHUWDLQ�WHFKQLFDO�DGMXVWPHQWV�WR�EH�PDGH�
XQGHU�WKH�VXSHUYLVLRQ�RI�WKH�$WWRUQH\�*HQHUDO��LW�PD\�EH�XVHG�LQ�WKH�SURVHFXWLRQ�RI�WKH�FDVH�
EHIRUH�WKH�&RXUW��6WDWH�Y��)ROH\������1�-��6XSHU�����������$��G������/DZ�'LY���������
$OFRKRO�LQIOXHQFH�UHSRUW²³7KH�RPLVVLRQ�RI�WKH�IRUPV�EHLQJ�VHTXHQWLDOO\�QXPEHUHG�GRHV�QRW�
DSSHDU�WR�GHQ\�GHIHQGDQW�D�IDLU�DQG�LPSDUWLDO�WHVW�QRU�GHQ\�KLP�DFFHVV�WR�DQ\�PDWHULDOV��DQG�
IXUWKHU��QR�DOOHJDWLRQ�KDV�EHHQ�PDGH�WKDW�D�IDLOXUH�WR�VHTXHQWLDOO\�QXPEHU�WKH�IRUPV�UHQGHUHG�
WKH�UHVXOWV�LQDFFXUDWH��FDXVHG�WKH�PDFKLQH�WR�PDOIXQFWLRQ��RU�DIIHFWHG�WKH�UHFRUGLQJ�RI�WKH�
EUHDWKDO\]HU�UHDGLQJ�E\�WKH�RSHUDWLQJ�RIILFHU�´�6WDWH�Y��+XGHV������1�-��6XSHU�����������$��G�
�����&RXQW\�&W��������
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&KDSWHU���±�8QGHU�WKH�,QIOXHQFH�RI�$OFRKRO
�

81'(5�7+(�,1)/8(1&(�2)�$/&2+2/�
�

1�-��6XSUHPH�&RXUW�
8QGHU�WKH�LQIOXHQFH�GHILQHG²$OWKRXJK�WKH�FRQFHSW�LV�QRW�H[SODLQHG�XQGHU�1�-�6�$����������D���
WKH�6XSUHPH�&RXUW�KDV�GHILQHG�EHLQJ�³XQGHU�WKH�LQIOXHQFH´�RI�GUXJV�RU�DOFRKRO�DV�IROORZV��³7KH�
ODQJXDJH�µXQGHU�WKH�LQIOXHQFH¶�XVHG�LQ�WKH�VWDWXWH�KDV�EHHQ�LQWHUSUHWHG�PDQ\�WLPHV��*HQHUDOO\�
VSHDNLQJ��LW�PHDQV�D�VXEVWDQWLDO�GHWHULRUDWLRQ�RU�GLPLQXWLRQ�RI�WKH�PHQWDO�IDFXOWLHV�RU�SK\VLFDO�
FDSDELOLWLHV�RI�D�SHUVRQ�ZKHWKHU�LW�EH�GXH�WR�LQWR[LFDWLQJ�OLTXRU��QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�
SURGXFLQJ�GUXJV�´�6WDWH�Y��7DPEXUUR�����1�-�������������������$��G�������������
8QGHU�WKH�LQIOXHQFH�GHILQHG²,W�ZDV�WKH�LQWHQWLRQ�RI�WKH�/HJLVODWXUH�XQGHU�1�-�6�$����������D��
LQ�IRUELGGLQJ�WKH�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�³WR�SUHVFULEH�
D�JHQHUDO�FRQGLWLRQ��VKRUW�RI�LQWR[LFDWLRQ��DV�D�UHVXOW�RI�ZKLFK�HYHU\�PRWRU�YHKLFOH�RSHUDWRU�KDV�
WR�EH�VDLG�WR�EH�VR�DIIHFWHG�LQ�MXGJPHQW�RU�FRQWURO�DV�WR�PDNH�LW�LPSURSHU�IRU�KLP�WR�GULYH�RQ�WKH�
KLJKZD\V�´�6WDWH�Y��-RKQVRQ�����1�-����������������$��G�������������
8QGHU�WKH�LQIOXHQFH�GHILQHG²1�-�6�$����������D��³SHQDOL]HV�D�SHUVRQ�ZKR�GULYHV�µZKLOH�
XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU�¶�$OWKRXJK�SURVHFXWLRQV�SXUVXDQW�WR�LWV�SURYLVLRQV�DUH�
FRPPRQO\�DQG�FROORTXLDOO\�WHUPHG�µGUXQNHQ�GULYLQJ�FDVHV�¶�LW�LV�VHWWOHG�WKDW�WKH�VWDWXWH�GRHV�QRW�
UHTXLUH�DV�D�SUHUHTXLVLWH�WR�FRQYLFWLRQ�WKDW�WKH�DFFXVHG�EH�DEVROXWHO\�µGUXQN�¶�LQ�WKH�VHQVH�RI�
EHLQJ�VRGGHQ�ZLWK�DOFRKRO��,W�LV�VXIILFLHQW�LI�WKH�SUHVXPHG�RIIHQGHU�KDV�LPELEHG�WR�WKH�H[WHQW�WKDW�
KLV�SK\VLFDO�FRRUGLQDWLRQ�RU�PHQWDO�IDFXOWLHV�DUH�GHOHWHULRXVO\�DIIHFWHG�´�6WDWH�Y��(PHU\�����1�-��
��������������$��G�������������
³7KH�H[SUHVVLRQ��µXQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU�¶�FRYHUV�QRW�RQO\�DOO�WKH�ZHOO�NQRZQ�
DQG�HDVLO\�UHFRJQL]HG�FRQGLWLRQV�DQG�GHJUHHV�RI�LQWR[LFDWLRQ��EXW�DQ\�DEQRUPDO�PHQWDO�RU�
SK\VLFDO�FRQGLWLRQ�ZKLFK�LV�WKH�UHVXOW�RI�LQGXOJLQJ�LQ�DQ\�GHJUHH�LQ�LQWR[LFDWLQJ�OLTXRUV��DQG�
ZKLFK�WHQGV�WR�GHSULYH�WKH�SHUVRQ�RI�WKDW�FOHDUQHVV�RI�LQWHOOHFW�DQG�FRQWURO�RI�KLPVHOI�ZKLFK�KH�
ZRXOG�RWKHUZLVH�SRVVHVV�´�6WDWH�Y��5RGJHUV�����1�-�/���������������������$�������1�-��&W��(UU��	�
$SS�������

$SSHOODWH�'LYLVLRQ�
(YLGHQFH²$�GHIHQGDQW�ZDV�GHHPHG�WR�EH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�EDVHG�XSRQ�KLV�
GLVKHYHOHG�DSSHDUDQFH��WKH�VWURQJ�RGRU�RI�DOFRKRO�RQ�KLV�EUHDWK��KLV�GHPHDQRU�DV�EHLQJ�³YHU\�
DJLWDWHG�´�³YHU\�ZREEO\´�DQG�³\HOOLQJ�DQG�VFUHDPLQJ�´�DV�ZHOO�DV�KDYLQJ�³UXIIOHG´�FORWKLQJ��³UHG�
DQG�EORRGVKRW´�H\HV�DQG�VOXUUHG�VSHHFK��0RUHRYHU��GHIHQGDQW��XSRQ�QRWLFLQJ�WKH�SUHVHQFH�RI�WKH�
RIILFHUV�ZKR�KDG�UHSRUWHG�WR�WKH�VFHQH��HPEDUNHG�RQ�DQ�XQSURYRNHG�YHUEDO�EDUUDJH�DJDLQVW�WKHP��
FDOOLQJ�WKHP�³D²KROHV´�DQG�WHOOLQJ�WKHP�WR�³>J@HW�WKH�I²RXW�RI�KHUH�´�2Q�WRS�RI�WKLV�HYLGHQFH��
WKH�DUUHVWLQJ�SROLFH�RIILFHU��D�VHUJHDQW�ZLWK�WZHQW\�IRXU�\HDUV�RQ�WKH�IRUFH��DQG�QLQHWHHQ�\HDUV�
WUDLQLQJ�RQ�WKH�EUHDWKDO\]HU��RSLQHG�IURP�KLV�SHUVRQDO�REVHUYDWLRQV�RI�GHIHQGDQW�DW�WKH�VFHQH�WKDW�
KH�ILW�WKH�SURILOH�RI�DQ�LQWR[LFDWHG�SHUVRQ�³ZLWKRXW�D�GRXEW�´�6WDWH�Y��0RUULV������1�-��6XSHU�������
���������$��G�����$SS��'LY���������
0HQWDO�RU�SK\VLFDO�FDSDELOLWLHV²7KH�WHVW�IRU�EHLQJ�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�LV�QRW�ILWQHVV�
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RU�XQILWQHVV�WR�GULYH�DQ�DXWRPRELOH��EXW�UDWKHU�ZKHWKHU�WKH�GHIHQGDQW�KDV�LPELEHG�WR�WKH�H[WHQW�
WKDW�KLV�SK\VLFDO�FRRUGLQDWLRQ�RU�PHQWDO�IDFXOWLHV�DUH�GHOHWHULRXVO\�DIIHFWHG��6WDWH�Y��0LOOHU�����
1�-��6XSHU�����������$��G������$SS��'LY���������
/D\�RSLQLRQ�DV�WR�LQWR[LFDWLRQ²³,W�LV�QRW�WR�EH�GRXEWHG�WKDW�WKH�DYHUDJH�ZLWQHVV�RI�RUGLQDU\�
LQWHOOLJHQFH��DOWKRXJK�ODFNLQJ�VSHFLDO�VNLOO��NQRZOHGJH�DQG�H[SHULHQFH�EXW�ZKR�KDV�KDG�WKH�
RSSRUWXQLW\�RI�REVHUYDWLRQ��PD\�WHVWLI\�ZKHWKHU�D�FHUWDLQ�SHUVRQ�ZDV�VREHU�RU�LQWR[LFDWHG��
1HLWKHU�RXU�VWDWXWRU\�ODZ�QRU�DQ\�SURFHGXUDO�UXOH�UHTXLUHV�WKH�WHVWLPRQ\�RI�PHGLFDO�H[SHUWV�LQ�WKH�
SURVHFXWLRQ�RI�RIIHQVHV�RI�WKLV�QDWXUH�´�6WDWH�Y��3LFKDGRX�����1�-��6XSHU����������������$��G�����
�$SS��'LY���������
0HQWDO�RU�SK\VLFDO�FDSDELOLWLHV²$�SHUVRQ�PD\�EH�GHHPHG�WR�EH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�
EDVHG�XSRQ�DQ�LPSDLUPHQW�RI�HLWKHU�KLV�PHQWDO�IDFXOWLHV�RU�KLV�SK\VLFDO�FDSDELOLWLHV��6WDWH�Y��$VK��
���1�-��6XSHU����������$��G������$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
$�FRQYLFWLRQ�IRU�GULYLQJ�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�³UHTXLUHV�SURRI�WKDW�DQ�LQGLYLGXDO�
ZDV�RSHUDWLQJ�D�PRWRU�YHKLFOH��ZKHWKHU�RU�QRW�RQ�D�KLJKZD\��ZKLOH�KLV�DELOLW\�WR�GR�VR�ZDV�
GHOHWHULRXVO\�DIIHFWHG�E\�DOFRKRO��7KH�HVVHQFH�RI�WKH�RIIHQVH�LV�WKH�LPSDLUHG�FRQGLWLRQ�RI�
GHIHQGDQW
V�SK\VLFDO�FRRUGLQDWLRQ�RU�PHQWDO�IDFXOWLHV�UDWKHU�WKDQ�WKH�PDQQHU�LQ�ZKLFK�KH�LV�
GULYLQJ�´�6WDWH�Y��5RHQLFNH������1�-��6XSHU����������������$��G�����/DZ�'LY�������
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&KDSWHU���±�8QGHU�WKH�,QIOXHQFH�RI�'UXJV
�

81'(5�7+(�,1)/8(1&(�2)�'58*6�
1�-��6XSUHPH�&RXUW�

0DULMXDQD�UHTXLUHG�SURRIV²³>(@[SHUW�WHVWLPRQ\�UHPDLQV�WKH�SUHIHUUHG�PHWKRG�RI�SURRI�RI�
PDULMXDQD�LQWR[LFDWLRQ��:H�DUULYH�DW�WKDW�FRQFOXVLRQ�LQ�WKH�NQRZOHGJH�WKDW�LW�LV�QRW�WRR�GLIILFXOW�
D�EXUGHQ�IRU�WKH�6WDWH�WR�RIIHU�DQ�H[SHUW�RSLQLRQ�DV�WR�PDULMXDQD�LQWR[LFDWLRQ��3URVHFXWRUV�LQ�
PXQLFLSDO�FRXUWV�WKURXJKRXW�WKH�6WDWH�URXWLQHO\�TXDOLI\�ORFDO�DQG�VWDWH�SROLFH�RIILFHUV�WR�WHVWLI\�
DV�H[SHUWV�RQ�WKH�VXEMHFW�RI�PDULMXDQD�LQWR[LFDWLRQ��([SHUW�WHVWLPRQ\�RQO\�UHTXLUHV�WKDW�D�ZLWQHVV�
EH�TXDOLILHG�µE\�NQRZOHGJH��VNLOO��H[SHULHQFH��WUDLQLQJ��RU�HGXFDWLRQ�¶�´�6WDWH�Y��%HDORU������1�-��
���������$��G������������>)1��@�
8QGHU�WKH�LQIOXHQFH²³7KH�ODQJXDJH�µXQGHU�WKH�LQIOXHQFH¶�XVHG�LQ�WKH�VWDWXWH�KDV�EHHQ�
LQWHUSUHWHG�PDQ\�WLPHV��*HQHUDOO\�VSHDNLQJ��LW�PHDQV�D�VXEVWDQWLDO�GHWHULRUDWLRQ�RU�GLPLQXWLRQ�RI�
WKH�PHQWDO�IDFXOWLHV�RU�SK\VLFDO�FDSDELOLWLHV�RI�D�SHUVRQ�ZKHWKHU�LW�EH�GXH�WR�LQWR[LFDWLQJ�OLTXRU��
QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�SURGXFLQJ�GUXJV�´�6WDWH�Y��7DPEXUUR�����1�-�������������������
$��G������������>)1��@�
$Q�RSHUDWRU�RI�D�PRWRU�YHKLFOH�LV�XQGHU�WKH�LQIOXHQFH�RI�D�QDUFRWLF�GUXJ�ZLWKLQ�WKH�PHDQLQJ�RI�
1�-�6�$����������D��LI�WKH�GUXJ�SURGXFHG�D�QDUFRWLF�HIIHFW�VR�DOWHULQJ�KLV�RU�KHU�³QRUPDO�SK\VLFDO�
FRRUGLQDWLRQ�DQG�PHQWDO�IDFXOWLHV�DV�WR�UHQGHU�VXFK�SHUVRQ�D�GDQJHU�WR�KLPVHOI��DV�ZHOO�DV�WR�RWKHU�
SHUVRQV�RQ�WKH�KLJKZD\�´�6WDWH�Y��'L&DUOR�����1�-����������������$��G������������

$SSHOODWH�'LYLVLRQ�
5HERXQG�HIIHFW�IURP�FRFDLQH²7KH�GHIHQGDQW�GULYHU�ZDV�IRXQG�WR�EH�LPSDLUHG�DV�D�UHVXOW�RI�
EHLQJ�XQGHU�WKH�LQIOXHQFH�RI�FRFDLQH�ZLWKLQ�WKH�PHDQLQJ�RI�1�-�6�$����������D��HYHQ�WKRXJK�
WKH�SKDUPDFRORJLFDO�HIIHFWV�RI�WKH�GUXJ�KDG�ZRUQ�RII��7KH�SURRIV�VKRZHG�WKDW�WKH�GHIHQGDQW¶V�
LPSDLUHG�GULYLQJ�ZDV�SUR[LPDWHO\�FDXVHG�E\�WKH�VR�FDOOHG�³UHERXQG�HIIHFWV´�RI�WKH�FRFDLQH�KH�
KDG�LQJHVWHG��6WDWH�Y��)UDQFKHWWD������1�-��6XSHU�����������$��G������$SS��'LY���������
/D\�RSLQLRQ²$�OD\�ZLWQHVV�LI�VXIILFLHQWO\�H[SHULHQFHG�DQG�WUDLQHG�PD\�WHVWLI\�JHQHUDOO\�DV�WR�
WKH�REVHUYDEOH�UHDFWLRQ�RI�GUXJ�XVHUV�DQG�RI�WKH�WHFKQLTXH�RI�WKH�XVH��6WDWH�Y��-DFNVRQ������1�-��
6XSHU���������$���G������$SS��'LY��������>)1��@�
6\QHUJLVWLF�HIIHFWV²$�SHUVRQ�PD\�EH�GHHPHG�WR�EH�XQGHU�WKH�LQIOXHQFH�ZLWKLQ�WKH�PHDQLQJ�
1�-�6�$����������D��EDVHG�XSRQ�WKH�FRQVXPSWLRQ�RI�DQ�DOFRKROLF�EHYHUDJH�LQ�FRPELQDWLRQ�ZLWK�
PHGLFDWLRQ��6WDWH�Y��*O\QQ�����1�-��6XSHU���������$��G�����$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
([SHUW�RSLQLRQ²3URRI�RI�WKH�IDFW�WKDW�D�SHUVRQ�RSHUDWHG�D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�
LQIOXHQFH�RI�GUXJV�LV�D�VXEMHFW�IRU�H[SHUW�WHVWLPRQ\��6WDWH�Y��.UDIW������1�-��6XSHU�����������$��G�
�����&RXQW\�&W��������
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&KDSWHU���±�)LHOG�6REULHW\�7HVWLQJ
1�-��6XSUHPH�&RXUW�

/D\�RSLQLRQ²$Q�DVVHVVPHQW�RQ�WKH�SHUIRUPDQFH�RI�ILHOG�VREULHW\�WHVWV�LQ�FRQFOXVRU\�WHUPV�
VXFK�DV�³QRUPDO´�DQG�³IDLOXUH�´�LV�QRW�DGPLVVLEOH�³LI�JLYHQ�E\�OD\�ZLWQHVVHV��DV�GLVWLQJXLVKHG�
IURP�SHUVRQV�VKRZQ�WR�KDYH�VRPH�H[SHUW�NQRZOHGJH��VXFK�DV�SK\VLFLDQV��RU�RWKHUV�ZKR�
KDYH�KDG�VSHFLDO�WUDLQLQJ�LQ�XVH�RI�WKH�WHVWV�DQG�LQ�QRUPDO�DQG�DEQRUPDO�UHDFWLRQV�WKHUHWR�´�
0RUHRYHU��³ZKHUH�WKH�VLJQLILFDQFH�RI�UHVXOWV�RI�WHVWV�GHSHQGV�XSRQ�D�FRQFOXVLRQ�RI�WKH�ZLWQHVV�
DV�WR�ZKHWKHU�WKH�PRWRULVW
V�UHDFWLRQ�LV�D�GHSDUWXUH�IURP�WKH�QRUPDO�RU�VWDQGDUG��VXFK�FRQFOXVLRQ�
PD\�QRW�EH�JLYHQ�XQOHVV�WKH�H[DPLQHU�LV�VKRZQ�WR�KDYH�VRPH�VNLOO�RU�WUDLQLQJ�ZKLFK�ZLOO�TXDOLI\�
KLP�WR�PDNH�DQ�HYDOXDWLRQ�´�%XW�HYHQ�LI�QR�TXDOLI\LQJ�H[SHULHQFH�RU�WUDLQLQJ�RI�WKH�SROLFH�
RIILFHU�ZLWQHVV�FDQ�EH�VKRZQ��LW�GRHV�QRW�IROORZ�WKDW�WKHLU�WHVWLPRQ\�PXVW�EH�H[FOXGHG��,W�LV�
HQWLUHO\�SURSHU�IRU�SROLFH�ZLWQHVVHV�WR�GHVFULEH�WKH�WHVWV�RU�PDQHXYHUV�WKH\�KDG�WKH�GHIHQGDQW�
SHUIRUP�DQG�WKHQ�WHVWLI\�DV�WR�ZKDW�KLV�SK\VLFDO�UHDFWLRQ�ZDV�ZKHQ�KH�XQGHUWRRN�WR�H[HFXWH�
WKHP��³7KH�UHDFWLRQ�VKRXOG�EH�GHVFULEHG�LQ�WHUPV�RI�ZKDW�WKH\�2EVHUYHG�>VLF@�ZKHQ�WKH�WHVWV�
ZHUH�XQGHUWDNHQ�E\�GHIHQGDQW�´�6WDWH�Y��0RUWRQ�����1�-�������������������$��G������������

$SSHOODWH�'LYLVLRQ�
5HIXVDO�WR�SHUIRUP²7KH�UHIXVDO�E\�D�GHIHQGDQW�WR�SHUIRUP�DQ\�ILHOG�VREULHW\�WHVWV�PD\�EH�
FRQVLGHUHG�DV�HYLGHQFH�RI�KLV�LQWR[LFDWLRQ��6WDWH�Y��%U\DQW������1�-��6XSHU�����������$��G����
�$SS��'LY���������
+RUL]RQWDO�JD]H�Q\VWDJPXV�WHVW��+*1�²7KH�KRUL]RQWDO�JD]H�Q\VWDJPXV��+*1��WHVW�KDV�QRW�
EHHQ�VXIILFLHQWO\�HVWDEOLVKHG�DV�D�VFLHQWLILFDOO\�UHOLDEOH�WHVW�WR�EH�XVHG�DV�VXEVWDQWLYH�SURRI�RI�
JXLOW�LQ�1HZ�-HUVH\��+RZHYHU��WKH�UHVXOWV�RI�WKH�+*1�WHVW�PD\�EH�XVHG�WR�HVWDEOLVK�SUREDEOH�
FDXVH�WR�DUUHVW�IRU�GUXQN�GULYLQJ��6WDWH�Y��'RULJX]]L������1�-��6XSHU�����������$��G������$SS��
'LY��������>)1��@�
1RQ�WHVWLPRQLDO�HYLGHQFH²7KH�DGPLQLVWUDWLRQ�RI�ILHOG�VREULHW\�WHVWV�SURGXFHV�HYLGHQFH�WKDW�
LV�QRQ�WHVWLPRQLDO�LQ�QDWXUH��$FFRUGLQJO\��0LUDQGD�ZDUQLQJV�DUH�QRW�QHFHVVDU\�SULRU�WR�WKH�
DGPLQLVWUDWLRQ�RI�WKLV�W\SH�RI�WHVW��6WDWH�Y��*UHHQ������1�-��6XSHU�����������$��G������$SS��'LY��
������
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&KDSWHU���±�7KH�$OORZLQJ�2IIHQVH
>3@HUPLWV�DQRWKHU�SHUVRQ�ZKR�LV�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�
OLTXRU��QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�SURGXFLQJ�GUXJ�WR�RSHUDWH�

D�PRWRU�YHKLFOH�RZQHG�E\�KLP�RU�LQ�KLV�FXVWRG\�RU�FRQWURO�RU�
SHUPLWV�DQRWKHU�WR�RSHUDWH�D�PRWRU�YHKLFOH�ZLWK�D�EORRG�DOFRKRO�
FRQFHQWUDWLRQ�RI�������RU�PRUH�E\�ZHLJKW�RI�DOFRKRO�LQ�WKH�

GHIHQGDQW¶V�EORRG«�
�

/HDGLQJ�&DVHV
$//2:,1*�,172;,&$7('�23(5$7,21�

$SSHOODWH�'LYLVLRQ�
1HJOLJHQW�VXSHUYLVLRQ²7KH�RSHUDWRUV�RI�D�EDU�KDYH�DQ�DIILUPDWLYH�GXW\�WR�SURWHFW�D�YLVLEO\�
LQWR[LFDWHG�SHUVRQ�RQ�WKH�SUHPLVHV��HYHQ�LQ�WKRVH�LQVWDQFHV�ZKHUH�WKDW�SHUVRQ�KDV�QRW�EHHQ�
GULQNLQJ�ZKLOH�DW�WKH�EDU��)DLOXUH�WR�GR�VR�PD\�JLYH�ULVH�WR�D�FDXVH�RI�DFWLRQ�IRU�QHJOLJHQW�
VXSHUYLVLRQ��%DXHU�Y��1HVELWW������1�-��6XSHU����������$��G������$SS��'LY���������
'XW\�RI�D�SDVVHQJHU�WR�ZDUQ�RWKHU�SDVVHQJHUV²$EVHQW�D�VSHFLDO�UHODWLRQVKLS�EHWZHHQ�WKH�
RSHUDWRU�DQG�SDVVHQJHU��VXFK�DV�JXDUGLDQ�DQG�ZDUG��D�SDVVHQJHU�RZHV�QR�GXW\�XQGHU�1HZ�-HUVH\�
ODZ�WR�ZDUQ�RWKHU�SDVVHQJHUV�LQ�D�PRWRU�YHKLFOH�RI�WKH�LQWR[LFDWHG�FRQGLWLRQ�RI�WKH�RSHUDWRU��
&KDPSLRQ�H[�UHO��(]]R�Y��'XQIHH������1�-��6XSHU�����������$��G������$SS��'LY���������
'XW\�RI�D�SDVVHQJHU�WR�UHQGHU�DLG�WR�DQ�LQMXUHG�YLFWLP²7KH�SDVVHQJHUV�RI�D�PRWRU�YHKLFOH�
WKDW�KDV�EHHQ�RSHUDWHG�E\�DQ�LQWR[LFDWHG�GULYHU�KDYH�DQ�DIILUPDWLYH�GXW\�WR�FRPH�WR�WKH�DLG�
RI�D�SHUVRQ�LQMXUHG�E\�WKH�LQWR[LFDWHG�GULYHU�DV�ZHOO�DV�D�GXW\�WR�UHIUDLQ�IURP�WKZDUWLQJ�WKH�
LQWR[LFDWHG�RSHUDWLQJ�IURP�VHHN�KHOS�RU�DLGLQJ�WKH�LQMXUHG�YLFWLP��3RGLDV�Y��0DLUV������1�-��
6XSHU�����������$��G������$SS��'LY���������
5HTXLUHPHQW�RI�SURRI�RI�NQRZOHGJH²$OWKRXJK�WKH�DOORZLQJ�YLRODWLRQ�DV�VHW�IRUWK�XQGHU�
1�-�6�$����������D��DSSHDUV�WR�EH�D�VWULFW�OLDELOLW\�RIIHQVH��VXFK�LV�QRW�WKH�FDVH��7KH�HOHPHQWV�
RI�WKH�DOORZLQJ�RIIHQVH�KDYH�EHHQ�GHILQHG�E\�WKH�$SSHOODWH�'LYLVLRQ�DV�IROORZV��³$FFRUGLQJO\��
ZH�KROG�WKDW�EHIRUH�D�SHUVRQ�PD\�EH�FRQYLFWHG�RI�SHUPLWWLQJ�DQRWKHU�SHUVRQ�WR�RSHUDWH�D�PRWRU�
YHKLFOH�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU�RU�GUXJV��RU�LQ�YLRODWLRQ�RI�WKH�VWDWXWRU\�
VWDQGDUG�IRU�EORRG�DOFRKRO�OHYHO��WKH�6WDWH�PXVW�SURGXFH�HYLGHQFH�IURP�ZKLFK�WKH�WULHU�RI�
IDFW�PD\�UHDVRQDEO\�LQIHU��EH\RQG�D�UHDVRQDEOH�GRXEW��WKDW�VXFK�RZQHU�RU�FXVWRGLDQ�NQHZ�
RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ��RI�WKH�SHUPLWWHH¶V�LPSDLUHG�FRQGLWLRQ�WR�GULYH�´�6WDWH�Y��
6NLOOPDQ������1�-��6XSHU��������������������$��G�������$SS��'LY��������>)1�@
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7ULDO�/HYHO�&RXUWV�

2EMHFWLYH�WHVW�RI�NQRZOHGJH²7KH�DOORZLQJ�RIIHQVH�XQGHU�1�-�6�$����������D��UHTXLUHV�D�
VKRZLQJ�RI�NQRZOHGJH�LQ�DQ�REMHFWLYH�VHQVH��QRW�VXEMHFWLYH��7KXV�WKH�WHVW�LV�ZKDW�D�UHDVRQDEOH�
SHUVRQ�NQHZ�RU�VKRXOG�KDYH�NQRZQ�IURP�WKH�DWWHQGDQW�FLUFXPVWDQFHV��QRW�ZKDW�WKH�GHIHQGDQW�
DFWXDOO\�NQHZ�UHJDUGLQJ�WKH�LQWR[LFDWHG�VWDWH�RI�WKH�SHUVRQ�ZKRP�KH�SHUPLWWHG�WR�GULYH��6WDWH�Y��
=DQJHU������1�-��6XSHU�����������$��G������/DZ�'LY���������
3URRI�RI�NQRZOHGJH�UHTXLUHG²$�FRQYLFWLRQ�IRU�YLRODWLQJ�1�-�6�$����������D��E\�SHUPLWWLQJ�
DQ�LQWR[LFDWHG�GULYHU�WR�RSHUDWH�RQH
V�PRWRU�YHKLFOH�UHTXLUHV�SURRI�WKDW�WKH�GHIHQGDQW�RZQHU�
NQHZ��RU�UHDVRQDEO\�VKRXOG�KDYH�NQRZQ��WKDW�WKH�RSHUDWRU�ZDV�LQWR[LFDWHG�RU�KDG�D�EORRG�DOFRKRO�
FRQFHQWUDWLRQ�RI������RU�PRUH��6WDWH�Y��0LFKDOHN������1�-��6XSHU�����������$��G������/DZ�'LY��
�������
1�-�6�$����������D��UHTXLUHV�WKH�6WDWH�WR�SURYH�WKDW�GHIHQGDQW�NQHZ�RU�VKRXOG�KDYH�NQRZQ�
WKDW�WKH�RSHUDWRU�ZDV�XQGHU�WKH�LQIOXHQFH�RI�DOFRKROLF�RU�LQWR[LFDWLQJ�EHYHUDJHV�DW�WKH�WLPH�WKH�
SHUPLVVLRQ�ZDV�JUDQWHG��6WDWH�Y��:HWPRUH������1�-��6XSHU����������$��G�����&RXQW\�&W��������
�RYHUUXOHG�E\��6WDWH�Y��*RUPOH\������1�-��6XSHU�����������$��G������$SS��'LY���������
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8VH�RI�IRUFH�LQ�H[WUDFWLQJ�EORRG�VDPSOH²)RUFH�XVHG�E\�SROLFH�WR�H[WUDFW�GHIHQGDQW
V�EORRG�LQ�
KRVSLWDO�HPHUJHQF\�URRP�ZDV�XQUHDVRQDEOH�XQGHU�WRWDOLW\�RI�FLUFXPVWDQFHV��7KH�GHIHQGDQW�ZDV�
WHUULILHG�RI�QHHGOHV�DQG�YRLFHG�KLV�VWURQJ�REMHFWLRQ�WR�SURFHGXUHV�XVHG�RQ�KLP��KH�VKRXWHG�DQG�
IODLOHG�DV�QXUVH�GUHZ�KLV�EORRG��VHYHUDO�SHUVRQV��LQFOXGLQJ�SROLFH��DQG�PHFKDQLFDO�UHVWUDLQWV�ZHUH�
QHHGHG�WR�KROG�GHIHQGDQW�GRZQ��6WDWH�Y��5DYRWWR������1�-�����������$��G�������������
3DWLHQW�DQG�SK\VLFLDQ�SULYLOHJH²&RPPXQLFDWLRQV�UHODWHG�WR�WKH�UHVXOWV�RI�WHVWV�SHUIRUPHG�RQ�D�
EORRG�VDPSOH�WDNHQ�E\�KRVSLWDO�SHUVRQQHO�DUH�QRW�SURWHFWHG�E\�WKH�3DWLHQW�DQG�3K\VLFLDQ�3ULYLOHJH�
XQGHU�1�-�5�(�������1�-�6�$���$���$��������6WDWH�Y��6FKUHLEHU������1�-�����������$��G�����
��������
,Q�RUGHU�REWDLQ�UHVXOWV�RI�D�EORRG�WHVW�SURWHFWHG�E\�SDWLHQW�SK\VLFLDQ�SULYLOHJH��SROLFH�VKRXOG�
PDNH�DQ�H[�SDUWH�DSSOLFDWLRQ�WR�D�PXQLFLSDO�FRXUW�MXGJH�IRU�D�VXESRHQD�GXFHV�WHFXP��8SRQ�D�
VKRZLQJ�E\�SROLFH�WKDW�WKH\�KDYH�D�UHDVRQDEOH�EDVLV>)1�@�WR�EHOLHYH�GHIHQGDQW�ZDV�RSHUDWLQJ�D�
PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH��D�MXGJH�PD\�LVVXH�D�VXESRHQD��6WDWH�Y��'\DO�����1�-��
���������$��G������������>)1�@

$SSHOODWH�'LYLVLRQ�
7HVWLPRQ\�E\�SHUVRQ�ZKR�GUHZ�EORRG�QRWLFH�WR�SURVHFXWLRQ²'XH�WR�WKH�SRWHQWLDO�IRU�
KDUGVKLS�WR�QXUVHV�DQG�ODERUDWRU\�WHFKQLFLDQV��WKH�&RXUW�GLVFRXUDJHV�WKH�SUR�IRUPD�LQVLVWHQFH�
WKDW�VXFK�ZLWQHVVHV�DSSHDU�IRU�WULDO�WR�YRXFK�IRU�WKH�FRQWHQWV�RI�WKHLU�UHSRUWV�LI�WKHUH�DUH�QR�ERQD�
ILGH�VXEMHFW�PDWWHUV�LQ�GLVSXWH�XSRQ�ZKLFK�WKH�GHIHQVH�LQWHQGV�WR�FURVV�H[DPLQH��5DWKHU��WKH�
&RXUW�ZLOO�UHTXLUH�WKDW�GHIHQVH�FRXQVHO�SURYLGH�UHDVRQDEOH�DGYDQFH�QRWLFH�WR�SURVHFXWRUV�RI�WKHLU�
LQWHQWLRQ�WR�FURVV�H[DPLQH�WKHVH�ZLWQHVVHV��,Q�WKH�DEVHQFH�RI�VXFK�QRWLFH��D�GHIHQGDQW�ZLOO�EH�
GHHPHG�WR�KDYH�ZDLYHG�KLV�ULJKW�WR�FRQIURQWDWLRQ��6WDWH�Y��.HQW������1�-�6XSHU�����������$��G�
����������:/���������1�-�6XSHU�$�'��0DU������������
7HVWLPRQ\�E\�SHUVRQ�ZKR�GUHZ�EORRG�FRQIURQWDWLRQ�XQGHU�&UDZIRUG²2QH�RI�WKH�
FRQGLWLRQV�RI�DGPLVVLELOLW\�IRU�WKH�UHVXOWV�RI�WKH�DQDO\VLV�RI�D�EORRG�VDPSOH�LQ�D�GUXQN�GULYLQJ�
FDVH�LV�WKDW�WKH�VDPSOH�ZDV�WDNHQ�IURP�WKH�ERG\�RI�WKH�GHIHQGDQW�LQ�D�PHGLFDOO\�DFFHSWDEOH�
PDQQHU��8QGHU�1�-�6�$���$���$±����D�SHUVRQ�ZKR�GUDZV�D�EORRG�VDPSOH�DW�WKH�UHTXHVW�RI�WKH�
SROLFH�LQ�D�GUXQN�GULYLQJ�FDVH�QHHG�QRW�DSSHDU�LQ�FRXUW�WR�SHUVRQDOO\�WHVWLI\�DW�WULDO��5DWKHU��
WKDW�SHUVRQ�PD\�VXEPLW�D�FHUWLILFDWH�XQGHU�RDWK��LQGLFDWLQJ�WKDW�WKH�VDPSOH�ZDV�SURSHUO\�WDNHQ��
'HVSLWH�WKH�VWDWXWRU\�DXWKRULW\�IRU�WKLV�SURFHGXUH��WKH�HYLGHQFH�LW�SURGXFHV�LV�³WHVWLPRQLDO´�ZLWKLQ�
WKH�PHDQLQJ�RI�&UDZIRUG�Y��:DVKLQJWRQ������8�6����������6��&W������������/��(G���G�����������
��7KXV��LQ�WKH�DEVHQFH�RI�FRQVHQW�E\�WKH�GHIHQGDQW�WR�LWV�DGPLVVLELOLW\�RU�XQDYDLODELOLW\�DW�WULDO�
E\�WKH�ZLWQHVV�DQG�D�SUHYLRXV�RSSRUWXQLW\�IRU�FURVV�H[DPLQDWLRQ��WKH�FHUWLILFDWH�LV�LQDGPLVVLEOH��
6WDWH�Y��5HQVKDZ�������:/���������1�-��6XSHU��&W��$SS��'LY��������>)1�@�
%ORRG�WHVW�UHVXOW�FHUWLILFDWHV²,Q�RUGHU�WR�SURWHFW�WKH�GHIHQGDQW
V�ULJKWV�XQGHU�WKH�FRQIURQWDWLRQ�
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FODXVH�RI�WKH��WK�$PHQGPHQW�WR�WKH�8QLWHG�6WDWHV�&RQVWLWXWLRQ>)1�@��WKH�SURFHGXUHV�IRU�WKH�
LQWURGXFWLRQ�LQ�HYLGHQFH�RI�D�FHUWLILFDWH�RI�EORRG�WHVW�UHVXOWV�LQ�D�GUXQN�GULYLQJ�FDVH�VKRXOG�
JHQHUDOO\�FRQIRUP�WR�WKH�SURFHGXUHV�VHW�IRUWK�LQ�WKH�&RPSUHKHQVLYH�'UXJ�5HIRUP�$FW�DV�
SURYLGHG�XQGHU�1�-�6�$���&���±���>)1�@�,I�WKH�GHIHQGDQW�LPSRVHV�DQ�REMHFWLRQ�WR�WKH�PHDQV�
DQG�PHWKRGV�XVHG�IRU�WHVWLQJ�KLV�EORRG�VDPSOH��WKH�FKHPLVW�ZKR�WHVWHG�WKH�EORRG�VDPSOH�VKRXOG�
DSSHDU�DW�WULDO�WR�WHVWLI\�DV�WR�WKH�SURFHGXUHV�XVHG��6WDWH�Y��%HUH]DQVN\������1�-��6XSHU����������
$��G������$SS��'LY���������
5HIXVDO�WR�SURYLGH�EORRG�VDPSOH²$�UHIXVDO�WR�JLYH�D�EORRG�VDPSOH�PD\�SURYLGH�SURRI�RI�
FRQVFLRXVQHVV�RI�JXLOW�E\�WKH�GHIHQGDQW��6WDWH�Y��&U\DQ������1�-��6XSHU����������������$��G�����
�$SS��'LY��������
&HUWLILFDWLRQ�RI�SHUVRQ�GUDZLQJ�EORRG²8QGHU�1�-�6�$���$���$����DQG�1�-�6�$���$���$�
����LW�PDNHV�QR�GLIIHUHQFH�ZKHWKHU�WKH�SHUVRQ�ZKR�DYHUV�WKDW�EORRG�VDPSOH�KDV�EHHQ�GUDZQ�
IURP�WKH�ERG\�RI�WKH�GHIHQGDQW�LQ�D�PHGLFDOO\�DFFHSWDEOH�PDQQHU�GR�VR�E\�ZD\�RI�DIILGDYLW�RU�
FHUWLILFDWLRQ��6WDWH�Y��'H)UDQN������1�-��6XSHU���������$��G������$SS��'LY���������
$GPLVVLELOLW\�LQ�HYLGHQFH²7KH�JHQHUDO�UXOH�UHODWLQJ�WR�WKH�DGPLVVLELOLW\�RI�EORRG�WHVW�UHVXOWV�LQ�
D�GUXQN�GULYLQJ�FDVH�ZDV�H[SODLQHG�E\�WKH�$SSHOODWH�'LYLVLRQ�DV�IROORZV��³1�-�5�(������SHUPLWV�
WKH�DGPLVVLRQ�RI�D�EXVLQHVV�UHFRUG�RU�SXEOLF�UHFRUG��VXFK�DV�WKH�ODERUDWRU\�UHSRUW�KHUH�LQ�LVVXH��
ZLWKRXW�DFFRPSDQ\LQJ�WHVWLPRQ\�ZKHQ�WKH�UHSRUW�FRQFHUQV�DQ�XQFRPSOLFDWHG�VXEMHFW�PDWWHU�DQG�
WKH�OLNHOLKRRG�RI�DFFXUDF\�LV�KLJK��7UDGLWLRQDOO\��EORRG�DOFRKRO�DQDO\VLV�KDV�EHHQ�YLHZHG�DV�D�
VLPSOH�DQG�DFFXUDWH�SURFHGXUH�ZDUUDQWLQJ�DGPLVVLRQ�RI�D�UHSRUW�ZLWKRXW�DGGLWLRQDO�WHVWLPRQ\�
IURP�WKH�SHUVRQ�ZKR�SHUIRUPHG�WKH�WHVW�´�6WDWH�Y��2OLYHUL������1�-��6XSHU����������������$��G�
�����$SS��'LY��������>)1�@�
)RUHQVLF�YV��GLDJQRVWLF�WHVW�RI�EORRG�VDPSOHV²,Q�GHWHUPLQLQJ�WKH�EORRG�DOFRKRO�FRQFHQWUDWLRQ�
RI�LQ�EORRG�VDPSOH��WKHUH�DUH�GLIIHUHQFHV�LQ�WKH�PHWKRGRORJ\�XVHG�E\�ODZ�HQIRUFHPHQW�IRU�
IRUHQVLF�SXUSRVHV�LQ�FRPSDULVRQ�WR�WKRVH�FRQGXFWHG�E\�D�KRVSLWDO�IRU�GLDJQRVWLF�SXUSRVHV��
+RZHYHU��GHVSLWH�WKH�GLIIHUHQFH�LV�WHVWLQJ�SURFHGXUHV��LQ�RUGHU�IRU�WKH�UHVXOWV�WR�EH�DGPLVVLEOH�LQ�
HYLGHQFH��LW�PXVW�EH�VKRZQ�WKDW�WKH�EORRG�VDPSOH�RI�D�VXVSHFWHG�GUXQNHQ�GULYHU�ZDV�H[WUDFWHG�
LQ�D�PHGLFDOO\�DFFHSWDEOH�PDQQHU��6WDWH�Y��/XW]������1�-��6XSHU�����������$��G������$SS��'LY��
�������
&RQYHUVLRQ�RI�EORRG�VHUXP�UHVXOWV�WR�%$&²7KH�SURFHGXUH�IRU�FRQYHUWLQJ�D�EORRG�VHUXP�
DOFRKRO�UHDGLQJ�LQWR�D�EORRG�DOFRKRO�OHYHO�KDV�EHHQ�GHVFULEHG�E\�WKH�$SSHOODWH�'LYLVLRQ�DV�
IROORZV��³6HUXP�LV�GHULYHG�ZKHQ�WKH�WXEH�FRQWDLQLQJ�ZKROH�EORRG�LV�VSXQ�VR�WKDW�WKH�VROLG�DQG�
IOXLG�SRUWLRQV�VHSDUDWH��7KH�IOXLG�SRUWLRQ�LV�WKHQ�DQDO\]HG�SURYLGLQJ�D�µVHUXP�DOFRKRO�YDOXH�¶�
6HUXP�FRQWDLQV�PRUH�ZDWHU�WKDQ�GRHV�EORRG��VR�WKDW�WKH�UHVXOWLQJ�DOFRKRO�UHDGLQJ�LV�VL[WHHQ�
SHUFHQW�KLJKHU�LQ�VHUXP�WKDQ�LW�ZRXOG�EH�LQ�EORRG��$�VHUXP�DOFRKRO�YDOXH�LV�WKHUHIRUH�FRQYHUWHG�
WR�EORRG�DOFRKRO�E\�GLYLGLQJ�WKH�VHUXP�YDOXH�E\������´�6WDWH�Y��/XW]������1�-��6XSHU������������
����$��G������$SS��'LY���������QRWH����>)1�@�
6XESRHQD�GXFHV�WHFXP�IRU�KRVSLWDO�EORRG�WHVW�UHVXOWV²$�VXESRHQD�GXFHV�WHFXP�IRU�EORRG�WHVW�
UHVXOWV�LQ�D�GUXQN�GULYLQJ�FDVH�PD\�LVVXH�XSRQ�OHVV�WKDQ�SUREDEOH�FDXVH��7KH�UHTXLUHG�OHYHO�RI�
SURRI�LV�RQO\�D�UHDVRQDEOH�DQG�ZHOO�JURXQGHG�EDVLV�WR�EHOLHYH�WKDW�WKH�GHIHQGDQW�RSHUDWHG�D�PRWRU�
YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO��6WDWH�Y��%RGWPDQQ������1�-��6XSHU����������$��G�
������$SS��'LY���������
'HVWUXFWLRQ�RI�EORRG�VDPSOH�GXULQJ�WHVWLQJ²7KH�JRRG�IDLWK�XVH�RI�DQ�HQWLUH�EORRG�VDPSOH�
GXULQJ�WKH�WHVWLQJ�SURFHVV�GRHV�QRW�SUHFOXGH�DGPLVVLRQ�RI�WKH�EORRG�WHVW�UHVXOWV��6WDWH�Y��0HUFHU��
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����1�-��6XSHU�����������$��G�������$SS��'LY��������>)1�@�
'HVWUXFWLRQ�RI�EORRG�VDPSOH�GXULQJ�WHVWLQJ²:KHQ�³WKH�6WDWH�LQ�JRRG�IDLWK��XVHV�XS��
FRQVXPHV�RU�HYHQ�GLVSRVHV�RI�WKH�EDODQFH�RI�D�EORRG�VSHFLPHQ�LQ�JRRG�IDLWK��WKLV�GRHV�QRW�
SUHFOXGH�WKH�DGPLVVLRQ�RI�FRPSHWHQW�HYLGHQFH�RI�WKH�WHVW�DQG�WKH�UHVXOWV�DW�WULDO�´�6WDWH�Y��&DVHOH��
����1�-��6XSHU����������������$��G������$SS��'LY���������
8VH�RI�IRUFH²*HQHUDOO\��D�GHIHQGDQW�KDV�QR�ULJKW�WR�UHIXVH�WR�JLYH�D�EORRG�VDPSOH�DW�WKH�UHTXHVW�
RI�WKH�SROLFH�GXULQJ�D�GUXQN�GULYLQJ�LQYHVWLJDWLRQ�DQG�WKH�SROLFH�PD\�XVH�D�UHDVRQDEOH�DPRXQW�
RI�IRUFH�WR�H[WUDFW�VXFK�D�VDPSOH�LQ�D�PHGLFDOO\�DFFHSWDEOH�PDQQHU��6WDWH�Y��:RRPHU������1�-��
6XSHU�����������$��G������$SS��'LY��������
%ORRG�VDPSOH�FRQVXPHG�GXULQJ�WHVWLQJ²³:H�KROG�WR�WKH�YLHZ�WKDW�ZKHUH�DQ�HQWLUH�VDPSOH�RI�
D�VSHFLPHQ��VXFK�DV�EORRG��LV��DV�KHUH��LQ�JRRG�IDLWK��FRQVXPHG�RU�GHVWUR\HG�GXULQJ�WKH�WHVWLQJ�
SURFHVV�E\�D�UHFRJQL]HG�ODZ�HQIRUFHPHQW�RU�RWKHU�TXDOLILHG�ODERUDWRU\��WKH�FRQVXPSWLRQ�RU�
GHVWUXFWLRQ�RI�WKH�VSHFLPHQ�GRHV�QRW�FRQVWLWXWH�DQ�DFW�RI�VXSSUHVVLRQ�RI�HYLGHQFH�E\�WKH�6WDWH�
VXIILFLHQW�WR�WULJJHU�D�GXH�SURFHVV�YLRODWLRQ��ZDUUDQWLQJ�WKH�VXSSUHVVLRQ�RI�WKH�WHVW�UHVXOWV�´�6WDWH�
Y��.D\H������1�-��6XSHU����������������$��G�������$SS��'LY���������
$GPLVVLELOLW\�RI�KRVSLWDO�ODERUDWRU\�UHSRUW²,Q�SURVHFXWLRQ�IRU�RSHUDWLQJ�PRWRU�YHKLFOH�ZKLOH�
XQGHU�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU��KRVSLWDO�ODERUDWRU\�UHSRUW�VHWWLQJ�IRUWK�UHVXOW�RI�EORRG�WHVW�
IRU�DOFRKRO�ZDV�DGPLVVLEOH�XQGHU�EXVLQHVV�HQWULHV�H[FHSWLRQ�WR�KHDUVD\�UXOH��6WDWH�Y��0DUWRUHOOL��
����1�-��6XSHU�����������$��G������$SS��'LY���������
0HGLFDOO\�DFFHSWDEOH�PDQQHU²7KH�DXWKRULW\�WR�H[WUDFW�D�EORRG�VDPSOH�IURP�D�OLYLQJ�KXPDQ�
EHLQJ�LV�QRW�OLPLWHG�E\�ODZ�WR�SK\VLFLDQV��$FFRUGLQJO\��LW�LV�QRW�QHFHVVDU\�WKDW�D�EORRG�VDPSOH�
QHHGHG�IRU�SROLFH�SXUSRVHV�LQ�D�':,�LQYHVWLJDWLRQ�EH�H[WUDFWHG�E\�D�OLFHQVHG�SK\VLFLDQ��$OO�
WKH�ODZ�UHTXLUHV�LV�WKDW�WKH�VDPSOH�EH�H[WUDFWHG�LQ�D�PHGLFDOO\�DFFHSWDEOH�HQYLURQPHQW�DQG�LQ�D�
PHGLFDOO\�DFFHSWDEOH�PDQQHU��6WDWH�Y��0F0DVWHU������1�-��6XSHU�����������$��G������$SS��'LY��
������

7ULDO�/HYHO�&RXUWV�
$GPLVVLELOLW\�LQ�HYLGHQFH²6WDWH�3ROLFH�EORRG�DOFRKRO�ODERUDWRU\�UHSRUWV�TXDOLI\�DV�ERWK�
EXVLQHVV�UHFRUGV�XQGHU�1�-�5�(������F������DQG�SXEOLF�GRFXPHQWV�XQGHU�WKHQ�1�-�5�(������F������
7KH�UHSRUW�RI�WKH�UHVXOWV�RI�EORRG�WHVWV�IURP�WKH�6WDWH�3ROLFH�IRUHQVLF�ODERUDWRU\�PD\�EH�DGPLWWHG�
ZLWKRXW�DFFRPSDQ\LQJ�WHVWLPRQ\�IURP�WKH�TXDOLILHG�IRUHQVLF�FKHPLVW�ZKR�SHUIRUPHG�WKH�WHVWV��
6WDWH�Y��:HOOHU������1�-��6XSHU�����������$��G�����/DZ�'LY��������>)1��@�
$GPLVVLELOLW\�LQ�HYLGHQFH²,Q�D�EORRG�FDVH��WKHUH�LV�QR�EXUGHQ�XSRQ�WKH�6WDWH�WR�H[FOXGH�
HYHU\�FRQFHLYDEOH�HYHQW�WKDW�PLJKW�DIIHFW�VXFK�VDPSOH
V�DGPLVVLELOLW\��DEVHQW�VRPH�DIILUPDWLYH�
LQGLFDWLRQ�WR�WKH�FRQWUDU\��³7KDW�LV��ZLWKRXW�VRPH�VFLQWLOOD�RI�HYLGHQFH�WKDW�FRXOG�SODFH�WKH�
FKHPLFDO�LQWHJULW\�RI�WKH�EORRG�VDPSOH�LQ�GRXEW��SURRI�WKDW�VXFK�VDPSOH�ZDV�REWDLQHG�LQ�D�
KRVSLWDO�DQG�E\�TXDOLILHG�PHGLFDO�SHUVRQQHO�ZLOO�VXIILFH�WR�HVWDEOLVK�WKH�UHTXLUHPHQW�WKDW�WKH�
EORRG�ZDV�ZLWKGUDZQ�LQ�D�PHGLFDOO\�DFFHSWDEOH�PDQQHU�DQG�HQYLURQPHQW�´�6WDWH�Y��5\SNHPD��
����1�-��6XSHU����������������$��G�������/DZ�'LY��������
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1�-��6XSUHPH�&RXUW�

(VWDEOLVKLQJ�FRQGLWLRQV�RI�DGPLVVLELOLW\²,Q�HVWDEOLVKLQJ�WKH�FRQGLWLRQV�RI�DGPLVVLELOLW\�RI�WKH�
UHVXOWV�RI�D�EUHDWKDO\]HU�WHVW��WKH�EXUGHQ�LV�RQ�WKH�6WDWH�WR�VDWLVI\�WKRVH�FRQGLWLRQV�E\�FOHDU�DQG�
FRQYLQFLQJ�HYLGHQFH��5RPDQR�Y��.LPPHOPDQ�����1�-����������$��G����������>)1��@�
%XUGHQ�DW�WULDO²7KH�EXUGHQ�RI�SURRI�DOORFDWHG�WR�WKH�6WDWH�LQ�D�GUXQN�GULYLQJ�SURVHFXWLRQ�LV�
SURRI�RI�JXLOW�EH\RQG�D�UHDVRQDEOH�GRXEW��6WDWH�Y��)HDURQ�����1�-����������$��G������������
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&KDSWHU����±�'LVFRYHU\
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$SSHOODWH�'LYLVLRQ�

'DWD�GRZQORDGV�DQG�UHSDLU�ORJV²'DWD�GRZQORDGV�IURP�WKH�GDWH�RI�WKH�ODVW�FDOLEUDWLRQ�XQWLO�WKH�
GDWH�RI�GHIHQGDQW¶V�WHVW�DQG�UHSDLU�ORJV�DUH�UHOHYDQW�DQG�PXVW�EH�VXSSOLHG�WR�WKH�GHIHQGDQW�XSRQ�
UHTXHVW�E\�ZD\�RI�D�GLVFRYHU\�GHPDQG��6WDWH�Y��0DULFLF������1�-��6XSHU���������$��G�������$SS��
'LY���������
6DQFWLRQV�IRU�IDLOXUH�WR�SURYLGH²7KH�PXQLFLSDO�FRXUW�PD\�LPSRVH�VDQFWLRQV�XSRQ�D�SURVHFXWRU�
ZKR�IDLOV�WR�FRPSO\�ZLWK�D�UHTXHVW�IRU�GLVFRYHU\��6XFK�VDQFWLRQ�PD\�WDNH�WKH�IRUP�RI�D�PRQHWDU\�
SHQDOW\�RU�OLPLWLQJ�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�DW�WULDO��6WDWH�Y��+ROXS������1�-��6XSHU�����������
$��G������$SS��'LY���������
5ROH�RI�FRXUW�VWDII²7KH�UHVSRQVLELOLW\�IRU�SURYLGLQJ�GLVFRYHU\�LV�D�IXQFWLRQ�XQLTXHO\�
FRPPLWWHG�WR�WKH�SURVHFXWLRQ��7KXV��FRXUW�RIILFLDOV�DQG�RWKHU�FRXUW�SHUVRQQHO�KDYH�QR�
UHVSRQVLELOLW\�RU�IXQFWLRQ�LQ�HLWKHU�SURYLGLQJ�GLVFRYHU\�RU�PDQDJLQJ�GLVFRYHU\�UHTXHVWV��6WDWH�Y��
3ULFNHWW������1�-��6XSHU�����������$��G�������$SS��'LY���������
5HOHYDQW�LWHPV²$�GHIHQGDQW¶V�ULJKW�WR�GLVFRYHU\�LQ�D�GUXQN�GULYLQJ�FDVH�LV�OLPLWHG�WR�WKRVH�
UHOHYDQW�LWHPV�ZLWKLQ�WKH�OLPLWDWLRQV�RI�WKH�5XOHV�RI�&RXUW�UHODWHG�WR�GLVFRYHU\�³ZKLFK�WKHUH�LV�
D�UHDVRQDEOH�EDVLV�WR�EHOLHYH�ZLOO�DVVLVW�WKH�GHIHQVH�´�6WDWH�Y��)RUG������1�-��6XSHU��������������
$��G������$SS��'LY���������
$PSRXOHV²7KHUH�LV�QR�UHTXLUHPHQW�WKDW�WKH�SURVHFXWLRQ�SURYLGH�DPSRXOHV�IURP�WKH�VDPH�EDWFK�
XVHG�WR�WHVW�WKH�GHIHQGDQW�DV�SDUW�RI�URXWLQH�GLVFRYHU\��6WDWH�Y��<RXQJ������1�-��6XSHU�����������
$��G������$SS��'LY���������
(QWLWOHPHQW�WR�GLVFRYHU\²%HFDXVH�WKH�5XOHV�RI�&RXUW�SHUPLW�GLVFRYHU\�LQ�DQ\�FDVH�LQYROYLQJ�
D�FRQVHTXHQFH�RI�PDJQLWXGH��D�GHIHQGDQW�FKDUJHG�ZLWK�GUXQN�GULYLQJ�LV�HQWLWOHG�WR�GHPDQG�DQG�
UHFHLYH�GLVFRYHU\�>)1��@�6WDWH�Y��8WVFK������1�-��6XSHU�����������$��G�������$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
5HOHYDQW�LWHPV²'LVFRYHU\�LQ�D�GUXQN�GULYLQJ�FDVH�LV�UHVWULFWHG�WR�UHOHYDQW�HYLGHQFH��5HOHYDQW�
HYLGHQFH�IRU�SXUSRVHV�RI�GLVFRYHU\�FRQVWLWXWHV�HYLGHQFH�WKDW�FRQFHUQV�DQ�LVVXH�LQYROYHG�LQ�WKH�
SURVHFXWLRQ�DQG�WHQGV�WR�SURYH��RU�GLVSURYH��D�IDFW�PDWHULDO�WR�WKDW�LVVXH��6WDWH�Y��7XOO������1�-��
6XSHU�����������$��G�������/DZ�'LY��������
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1HZ�-HUVH\�6XSUHPH�&RXUW�
8QVLJQHG�VXPPRQV²$�SROLFH�RIILFHU�ZKR�KDV�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�D�GHIHQGDQW�
KDV�YLRODWHG�1�-�6�$����������D��PD\�FRUUHFW�D�WHFKQLFDOO\�LQYDOLG��XQVLJQHG�WLFNHW�E\�VLJQLQJ�
WKH�WLFNHW��HYHQ�LI�WKH�VWDWXWH�RI�OLPLWDWLRQV�KDV�H[SLUHG��$V�D�PDWWHU�RI�SROLF\��1HZ�-HUVH\�
WUDIILF�FDVHV�DUH�WR�EH�GHFLGHG�RQ�WKH�PHULWV�ZKHQHYHU�SRVVLEOH�DQG�QRW�RQ�WKH�EDVLV�RI�WHFKQLFDO�
GHILFLHQFLHV�UHODWHG�WR�SOHDGLQJV�RU�SURFHVV��6WDWH�Y��)LVKHU������1�-�����������$��G��������������
7KLV�FDVH�RYHUUXOHV�6WDWH�Y��%UHQQDQ������1�-��6XSHU�����������$��G������$SS��'LY���������
'RXEOH�MHRSDUG\�SDUWLDO�DFTXLWWDO²7KH�1HZ�-HUVH\�GUXQN�GULYLQJ�VWDWXWH�FRPSULVHV�RQO\�RQH�
RIIHQVH�WKDW�PD\�EH�SURYHG�LQ�D�YDULHW\�RI�GLIIHUHQW�ZD\V��$FFRUGLQJO\��D�ILQGLQJ�RI�LQVXIILFLHQW�
HYLGHQFH�XQGHU�RQH�PHWKRG�RI�SURRI�GRHV�QRW�FRQVWLWXWH�DQ�DFTXLWWDO�ZKHUH�WKHUH�LV�SURRI�EH\RQG�
D�UHDVRQDEOH�GRXEW�RQ�RQH�RI�WKH�RWKHU�PHWKRGV�RI�SURRI��6WDWH�Y��.DVKL������1�-����������$��G�
������������
'XUHVV²$OWKRXJK�WKH�GHIHQVHV�JHQHUDOO\�DYDLODEOH�XQGHU�WKH�1HZ�-HUVH\�&RGH�RI�&ULPLQDO�
-XVWLFH�DUH�QRW�DYDLODEOH�WR�D�GHIHQGDQW�LQ�D�GUXQN�GULYLQJ�FDVH��FRPPRQ�ODZ�GHIHQVHV�PD\�EH�
DVVHUWHG��)RU�H[DPSOH��WKH�GHIHQVH�RI�GXUHVV�XQGHU�1HZ�-HUVH\�FRPPRQ�ODZ�PD\�EH�XVHG�DV�D�
GHIHQVH�LQ�D�GUXQN�GULYLQJ�FDVH��6WDWH�Y��)RJDUW\������1�-����������$��G�������������
&RPPRQ�ODZ�GHIHQVHV²$OWKRXJK�GHIHQVHV�DYDLODEOH�XQGHU�WKH�1HZ�-HUVH\�&RGH�RI�&ULPLQDO�
-XVWLFH�PD\�QRW�EH�XVHG�LQ�D�GUXQN�GULYLQJ�FDVH��WKH�GHIHQVHV�WKDW�H[LVW�DW�XQGHU�WKH�1HZ�-HUVH\�
FRPPRQ�ODZ�DUH�DYDLODEOH�WR�D�GHIHQGDQW�FKDUJHG�ZLWK�D�PRWRU�YHKLFOH�YLRODWLRQ��6WDWH�Y��
+DPPRQG������1�-�����������$��G�������������
$�GHIHQGDQW�FKDUJHG�ZLWK�D�PRWRU�YHKLFOH�RIIHQVH�GRHV�QRW�IRUIHLW�DOO�FRQVWLWXWLRQDO�DQG�
FRPPRQ�ODZ�GHIHQVHV��6WDWH�Y��'H/XFD������1�-����������$��G��������������FHUW��GHQLHG������
8�6�����������6�&W����������/�(G��G�������������
'RXEOH�MHRSDUG\²$�SOHD�RI�JXLOW\�LQ�PXQLFLSDO�FRXUW�WR�GUXQN�GULYLQJ��ZKLFK�LQFOXGHG�PHUJHG�
RIIHQVHV�RI�UHFNOHVV�GULYLQJ�DQG�IDLOXUH�WR�NHHS�ULJKW��SUHYHQWHG�D�VXEVHTXHQW�6XSHULRU�&RXUW�
SURVHFXWLRQ�GHDWK�E\�DXWR�DULVLQJ�IURP�WKH�VDPH�LQFLGHQW�EDVHG�XSRQ�WKH�GRXEOH�MHRSDUG\�FODXVHV�
RI�6WDWH�DQG�)HGHUDO�&RQVWLWXWLRQV��6WDWH�Y��'LYHO\�����1�-�����������$��G������������>)1��@

$SSHOODWH�'LYLVLRQ�
'RXEOH�MHRSDUG\²7KH�GHIHQGDQW�HQWHUHG�SOHD�RI�JXLOW\�LQ�6XSHULRU�&RXUW�WR�DQ�LQGLFWDEOH�
RIIHQVH�IRU�ZKLFK�WKH�LQWR[LFDWHG�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�SURYLGHG�WKH�HYLGHQFH�RQ�WKH�
UHTXLUHG�HOHPHQW�RI�UHFNOHVVQHVV��7KXV��XQGHU�WKH�³VDPH�HYLGHQFH´�WHVW��WKH�6XSHULRU�&RXUW�SOHD�
FUHDWHG�D�GRXEOH�MHRSDUG\�EDU�WR�D�VXEVHTXHQW�SURVHFXWLRQ�IRU�GUXQN�GULYLQJ�LQ�PXQLFLSDO�FRXUW��
6WDWH�Y��+DQG������1�-��6XSHU���������$��G������$SS��'LY���������
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/RVW�RU�GHVWUR\HG�YLGHR�PRWLRQ�WR�ZLWKGUDZ�SOHD²³%HFDXVH�GHIHQGDQW�GLG�QRW�HVWDEOLVK�WKDW�
WKH�YLGHRWDSH�KDG�H[FXOSDWRU\�YDOXH�WKDW�ZDV�DSSDUHQW�WR�WKH�6WDWH�ZKHQ�LW�ZDV�HUDVHG�WKURXJK�
UHXVH�RU�WKDW�LWV�SRWHQWLDOO\�H[FXOSDWRU\�YDOXH�ZDV�GHVWUR\HG�LQ�EDG�IDLWK��GHIHQGDQW�FRXOG�
QRW�HVWDEOLVK�KLV�HQWLWOHPHQW�WR�UHOLHI��(YHQ�LI�ZH�ZHUH�WR�DVVXPH�WKDW�WKH�YLGHRWDSH�LQFOXGHG�
H[FXOSDWRU\�HYLGHQFH�DQG�ZDV�DYDLODEOH�WR�WKH�SURVHFXWLRQ�DW�WKH�WLPH�RI�GLVFRYHU\��ZH�FRXOG�QRW�
FRQFOXGH�WKDW�GHIHQGDQW�GHPRQVWUDWHG�WKDW�WKH�YLGHRWDSH�ZDV�PDWHULDO�WR�KLV�GHFLVLRQ�WR�SOHDG�
JXLOW\�´�6WDWH�Y��0XVWDUR������1�-��6XSHU����������$���G������$SS��'LY��������>)1��@�
([SHUW�ZLWQHVVHV�VHTXHVWUDWLRQ²*HQHUDOO\�VSHDNLQJ��H[SHUW�ZLWQHVVHV�VKRXOG�QRW�EH�
VHTXHVWHUHG�GXULQJ�WKH�FRQGXFW�RI�D�GUXQN�GULYLQJ�WULDO��6WDWH�Y��3RSRYLFK������1�-��6XSHU�������
����$��G������$SS��'LY���������
6HTXHVWUDWLRQ�RI�H[SHUWV�²*HQHUDOO\�VSHDNLQJ��WKH�5XOHV�RI�(YLGHQFH�GR�QRW�UHTXLUH�WR�
VHTXHVWUDWLRQ�RI�DQ�H[SHUW�ZLWQHVV�LQ�D�GUXQN�GULYLQJ�FDVH��7KH�H[SHUW�KDV�QR�LQGHSHQGHQW��
ILUVW�KDQG�NQRZOHGJH�RI�WKH�IDFWV�RI�WKH�FDVH�DQG�WKXV�LV�LQ�QR�SRVLWLRQ�WR�WDLORU�KLV�WHVWLPRQ\�
WR�FRQIRUP�WR�WKH�VZRUQ�HYLGHQFH�RIIHUHG�E\�RWKHU�ZLWQHVVHV��0RUHRYHU��RQH�RI�WKH�H[SHUW
V�
HVVHQWLDO�IXQFWLRQV�LV�WR�FRPPHQW�XSRQ�WKH�WHVWLPRQ\�RI�RWKHU�OD\�DQG�H[SHUW�ZLWQHVVHV�LQ�WKH�
FDVH��6WDWH�Y��3RSRYLFK�������:/���������1�-��6XSHU��&W��$SS��'LY���������
3UH�7ULDO�LQWHUYHQWLRQ²1HLWKHU�D�FRQYLFWLRQ�IRU�GUXQN�GULYLQJ�QRU�FRPSOHWLRQ�RI�D�GUXQN�
GULYLQJ�GLYHUVLRQDU\�SURJUDP�LQ�D�IRUHLJQ�MXULVGLFWLRQ�ZLOO�VWDWXWRULO\�EDU�D�SHUVRQ�IURP�
DGPLWWDQFH�WR�3UH�7ULDO�,QWHUYHQWLRQ�IRU�D�FULPLQDO�RIIHQVH��6WDWH�Y��0F.HRQ������1�-��6XSHU��
���������$��G�������$SS��'LY���������
5HMHFWLRQ�IURP�37,�E\�SURVHFXWRU²³+HUH�WKH�MXGJH�DQG�SDUWLHV�FRQWHPSODWHG�WKDW�WKH�':,�
ZRXOG�EH�UHPDQGHG�WR�WKH�PXQLFLSDO�FRXUW��SUHVXPDEO\�IRU�WULDO��QRWZLWKVWDQGLQJ�WKDW�LW�ZDV�D�
OHVVHU�LQFOXGHG�RIIHQVH�WR�WKH�WKLUG�GHJUHH�DJJUDYDWHG�DVVDXOW�FKDUJH��:LWKRXW�FRPPHQWLQJ�RQ�
WKH�SUDFWLFH�RI�UHPDQGLQJ�QRQ�LQGLFWDEOH�RIIHQVHV�WR�PXQLFLSDO�FRXUWV�LQFLGHQW�WR�D�JXLOW\�SOHD�
RQ�D�UHODWHG�LQGLFWDEOH�FKDUJH��WKH�SURVHFXWRU
V�REMHFWLRQ�WR�HQUROOPHQW�FDQ�KDUGO\�EH�GHHPHG�
D�SDWHQW�DQG�JURVV�DEXVH�RI�GLVFUHWLRQ�JLYHQ�WKH�IDFW�WKDW�WKH�GLVSRVLWLRQ�RI�PRWRU�YHKLFOH�
FKDUJHV�FRXOG�MHRSDUGL]H�WKH�LQGLFWDEOH�FKDUJHV�LI�GHIHQGDQW�GLG�QRW�VXFFHVVIXOO\�FRPSOHWH�WKH�
37,�SURJUDP�DQG�KHU�SDUWLFLSDWLRQ�ZDV�WHUPLQDWHG��>&LWDWLRQV�RPLWWHG�@�)XUWKHUPRUH��DV�WKH�
DOOHJHG�DJJUDYDWHG�DVVDXOW�LQFOXGHV�':,��WKH�SXEOLF�SROLF\�DGYDQFHG�E\�WKH�SURVHFXWRU�PXFK�EH�
UHFRJQL]HG�´�6WDWH�Y��0RUDHV�3HQD������1�-��6XSHU����������������$���G������$SS��'LY���������
$GYLVHPHQW�RI�ULJKW�WR�LQGHSHQGHQW�WHVW²6WDWXWH�UHTXLUHPHQW�DQ�DGYLVHPHQW�RI�WKH�ULJKW�WR�
LQGHSHQGHQW�WHVWLQJ�RI�EUHDWK��EORRG�RU�XULQH�LV�QRW�DQ�HOHPHQW�RI�1�-�6�$�����������WKDW�PXVW�EH�
SURYHG�DW�WULDO��5DWKHU��D�FKDOOHQJH�EDVHG�XSRQ�D�IDLOXUH�WR�SURYLGH�WKLV�VWDWXWRU\�DGYLVHPHQW�PXVW�
EH�UDLVHG�LQ�D�PRWLRQ�WR�VXSSUHVV�WKH�EUHDWK�WHVW�UHVXOWV��,W�LV�RQO\�ZKHQ�VXFK�D�SUH�WULDO�FKDOOHQJH�
LV�UDLVHG�WKDW�WKH�6WDWH�SURYH�WKDW�WKH�SURSHU�VWDWXWRU\�DGYLVHPHQW�ZDV�JLYHQ�WR�WKH�GHIHQGDQW��
6WDWH�Y��+RZDUG������1�-��6XSHU�����������$���G������$SS��'LY���������
'RXEOH�MHRSDUG\�DGPLQLVWUDWLYH�VXVSHQVLRQ²7KH�LPSRVLWLRQ�RI�DQ�DGPLQLVWUDWLYH�VXVSHQVLRQ�
E\�WKH�0RWRU�9HKLFOH�&RPPLVVLRQ��EDVHG�XSRQ�D�GUXQN�GULYLQJ�FRQYLFWLRQ�LQ�DQRWKHU�6WDWH��GRHV�
QRW�FRQVWLWXWH�GRXEOH�MHRSDUG\��6WDWH��'LY��RI�0RWRU�9HKLFOHV�Y��3HSH������1�-��6XSHU�����������
$���G������$SS��'LY���������
'RXEOH�MHRSDUG\²$�ILQGLQJ�RI�LQVXIILFLHQW�HYLGHQFH�LQ�D�SURVHFXWLRQ�IRU�1�-�6�$����������D��DV�
D�SHU�VH�YLRODWLRQ�GRHV�QRW�QHFHVVDULO\�FRQVWLWXWH�DQ�DFTXLWWDO�RI�WKH�FKDUJH�VLQFH�RWKHU�HYLGHQFH�
LQWURGXFHG�DW�WULDO�PD\�SURYH�WKH�FDVH�XQGHU�RQH�RI�WKH�DOWHUQDWLYH�RIIHQVHV�XQGHU�WKH�VWDWXWH��
6WDWH�Y��.DVKL������1�-��6XSHU�����������$��G������$SS��'LY���������
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8QVLJQHG�VXPPRQV²7KH�VLJQLQJ�RI�D�GUXQN�GULYLQJ�WLFNHW�DFWV�DV�WKH�FRPSODLQDQW�SROLFH�
RIILFHU
V�FHUWLILFDWLRQ�WKDW�WKHUH�LV�SUREDEOH�FDXVH�WR�EHOLHYH�WKH�RIIHQVH�KDV�RFFXUUHG��%DVHG�XSRQ�
WKH�FXUUHQW�VWDWH�RI�WKH�ODZ��WKH�UHDVRQLQJ�E\�WKH�&RXUW�LQ�6WDWH�Y��%UHQQDQ������1�-��6XSHU�������
����$��G������$SS��'LY���������RYHUUXOHG�E\��6WDWH�Y��)LVKHU������1�-�����������$��G������
��������SUHVHQWV�WKH�SURSHU�RXWFRPH�ZKHQ�D�GUXQN�GULYLQJ�WLFNHW�KDV�QRW�EHHQ�VLJQHG�ZLWKLQ�WKH�
VWDWXWH�RI�OLPLWDWLRQV�SHULRG��6WDWH�Y��)LVKHU������1�-��6XSHU�����������$��G������$SS��'LY�������
��UHY
G������1�-�����������$��G��������������
&RPPRQ�ODZ�QHFHVVLW\²$OWKRXJK�VWDWXWRU\�GHIHQVHV�VHW�IRUWK�XQGHU�WKH�1HZ�-HUVH\�&RGH�RI�
&ULPLQDO�-XVWLFH�DUH�QRW�DYDLODEOH�WR�WKH�GHIHQGDQW�LQ�D�GUXQN�GULYLQJ�SURVHFXWLRQ��WKH�FRPPRQ�
ODZ�GHIHQVH�RI�QHFHVVLW\�LV�DYDLODEOH�DV�D�GHIHQVH�WR�VXFK�D�GHIHQGDQW��6WDWH�Y��5RPDQR������1�-��
6XSHU����������$��G������$SS��'LY��������
6WDWXWH�RI�OLPLWDWLRQV��8QVLJQHG�VXPPRQV²:KHQ�D�SROLFH�RIILFHU�QHJOHFWV�WR�VLJQ�D�VXPPRQV�
DQG�FRPSODLQW�ZLWKLQ�WKH�VWDWXWH�RI�OLPLWDWLRQV�SHULRG��WKDW�IDLOXUH�FRQVWLWXWHV�D�IDWDO�GHIHFW�WR�
WKH�DELOLW\�RI�WKH�6WDWH�WR�SURFHHG��6WDWH�Y��%UHQQDQ������1�-��6XSHU�����������$��G������$SS��
'LY��������>)1��@�7KH�GHFLVLRQ�ZDV�RYHUUXOHG�E\�6WDWH�Y��)LVKHU������1�-�����������$��G������
�������

7ULDO�/HYHO�&RXUWV�
3OHD�EDUJDLQLQJ�RQ�DSSHDO�WR�/DZ�'LYLVLRQ²'XH�WR�WKH�DEVROXWH�EDQ�RQ�SOHD�EDUJDLQLQJ�GUXQN�
GULYLQJ�FDVHV��WKH�/DZ�'LYLVLRQ�ZRXOG�QRW�HQWHUWDLQ�D�SOHD�DJUHHPHQW�UHODWHG�WR�D�GUXQN�GULYLQJ�
FDVH�RQ�DSSHDO�IURP�PXQLFLSDO�FRXUW��6WDWH�Y��5DVWRJL������1�-��6XSHU�����������$��G������/DZ�
'LY���������
+HDUVD\�EXVLQHVV�UHFRUGV²(YHQ�WKURXJK�WKH�&UDZIRUG>)1��@�EDQ�DJDLQVW�WHVWLPRQLDO��RXW�RI�
FRXUW��KHDUVD\�VWDWHPHQWV�E\�DQ�XQDYDLODEOH�ZLWQHVV�PD\�DSSO\�LQ�':,�FDVHV��WKH�8QLWHG�6WDWHV�
6XSUHPH�&RXUW�KDV�VSHFLDOO\�H[FOXGHG�EXVLQHVV�UHFRUGV�IURP�WKH�VFRSH�RI�WKDW�EDQ��6WDWH�Y��
*RGVKDON������1�-��6XSHU�����������$���G������1�-��6XSHU���������
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&KDSWHU����±�5HVWULFWLRQV�RQ�'HIHQVHV
�

�
5(675,&7,216�21�'()(16(6�

�
1�-��6XSUHPH�&RXUW�

-XU\�WULDO²7KHUH�LV�QR�ULJKW�WR�D�MXU\�WULDO�RQ�D�GUXQN�GULYLQJ�FDVH��:KHQ�WKH�GUXQN�GULYLQJ�
FKDUJH�LV�FRPSDQLRQ�WR�LQGLFWDEOH�PDWWHUV��WKH�WULDO�MXGJH�ZLOO�GHFLGH�WKH�GUXQN�GULYLQJ�FDVH�DQG�
WKH�MXU\�ZLOO�GHFLGH�WKH�FULPLQDO�FKDUJHV��6WDWH�Y��6WDQWRQ������1�-����������$��G�������������
3OHD�EDUJDLQLQJ²$OO�RIIHQVHV�VHW�IRUWK�XQGHU�1�-�6�$����������D���LQFOXGLQJ�WKH�RIIHQVH�RI�
SHUPLWWLQJ�WKH�LQWR[LFDWHG�RSHUDWLRQ�RI�D�PRWRU�YHKLFOH�PD\�QRW�EH�WKH�VXEMHFW�RI�SOHD�EDUJDLQLQJ�
LQ�PXQLFLSDO�FRXUW��6WDWH�Y��+HVVHQ������1�-�����������$��G�������������>)1��@�
4XDVL�HQWUDSPHQW²7KH�GHIHQVH�RI�TXDVL�HQWUDSPHQW�KDV�D�VWURQJ�OLNHOLKRRG�RI�EHLQJ�
EDVHG�XSRQ�D�PHUH�SUHWH[W��DQG�WKXV��LWV�XVH�DV�D�GHIHQVH�LQ�D�GUXQN�GULYLQJ�SURVHFXWLRQ�LV�QRW�
SHUPLWWHG��6WDWH�Y��)RJDUW\������1�-����������$��G�������������
-XU\�WULDO²7KHUH�LV�QR�ULJKW�WR�D�WULDO�E\�MXU\�RQ�D�GUXQN�GULYLQJ�FDVH�LQ�PXQLFLSDO�FRXUW��6WDWH�
Y��+DPP������1�-�����������$��G��������������
1R�GHIHQVHV�XQGHU�&ULPLQDO�&RGH²0RWRU�YHKLFOH�YLRODWLRQV��LQFOXGLQJ�YLRODWLRQV�RI�WKH�':,�
VWDWXWH�GR�QRW�PHHW�WKH�VWDWXWRU\�GHILQLWLRQ�RI�³RIIHQVHV´�XQGHU�1HZ�-HUVH\¶V�&ULPLQDO�&RGH��
7KXV��&RGH�GHIHQVHV�GR�QRW�DSSO\�WR�WKH�PRWRU�YHKLFOH�RIIHQVH�RI�':,��6WDWH�Y��+DPPRQG������
1�-�����������$��G�������������
,QYROXQWDU\�LQWR[LFDWLRQ²,QYROXQWDU\�LQWR[LFDWLRQ�LV�QRW�D�GHIHQVH�WR�GULYLQJ�XQGHU�WKH�
LQIOXHQFH�RI�DOFRKRO��6WDWH�Y��+DPPRQG������1�-�����������$��G�������������
([WUDSRODWLRQ²7KH�GHIHQVH�RI�H[WUDSRODWLRQ�LV�QRW�SHUPLWWHG�LQ�D�GUXQN�GULYLQJ�FDVH��6WDWH�Y��
7LVFKLR������1�-�����������$��G������������>)1��@

$SSHOODWH�'LYLVLRQ�
,QYROXQWDU\�LQWR[LFDWLRQ�FKHPLFDOV²³':,�LV�DQ�DEVROXWH�OLDELOLW\�RIIHQVH��>&LWDWLRQ�RPLWWHG@��
DQG�LQWR[LFDWLRQ�RQ�FKHPLFDOV�RU�RWKHUZLVH�LV�QRW�D�GHIHQVH��0XFK�DV�LQYROXQWDU\�DOFRKRO�
LQWR[LFDWLRQ�LV�QRW�D�GHIHQVH�WR�D�':,�FKDUJH��>&LWDWLRQ�RPLWWHG@��LQYROXQWDU\�LQWR[LFDWLRQ�E\�
FKHPLFDOV�FDQQRW�EH��7R�KROG�RWKHUZLVH�ZRXOG�FRQWUDYHQH�WKH�µFOHDU�OHJLVODWLYH�LQWHQW�DQG�D�
VWURQJ�OHJLVODWLYH�SROLF\�WR�GLVFRXUDJH�ORQJ�WULDOV�FRPSOLFDWHG�E\�SUHWH[WXDO�>VLF@�GHIHQVHV�¶�
1�-�6�$����������SURKLELWV�RSHUDWLQJ�D�PRWRU�YHKLFOH�µZKLOH�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�
OLTXRU��QDUFRWLF��KDOOXFLQRJHQLF�RU�KDELW�IRUPLQJ�GUXJ�¶�ZKLFK��E\�GHILQLWLRQ��µLQFOXGHV�DQ�
LQKDODQW�RU�RWKHU�VXEVWDQFH�FRQWDLQLQJ�D�FKHPLFDO�FDSDEOH�RI�UHOHDVLQJ�DQ\�WR[LF�YDSRUV�RU�IXPHV�
IRU�WKH�SXUSRVH�RI�LQGXFLQJ�D�FRQGLWLRQ�RI�LQWR[LFDWLRQ�¶´�6WDWH�Y��)HGHULFR������1�-��6XSHU�������
���±���������$��G������$SS��'LY���������
([WUHPH�VHQVLWLYLW\�WR�DOFRKRO²+\SHUVHQVLWLYLW\�WR�WKH�HIIHFWV�RI�DOFRKRO�GRHV�QRW�FRQVWLWXWH�D�
GHIHQVH�WR�D�FKDUJH�RI�GUXQN�GULYLQJ��6WDWH�Y��&U\DQ������1�-��6XSHU�����������$��G������$SS��
'LY���������
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3RVW�RSHUDWLRQ�FRQVXPSWLRQ��JORYH�ER[�GHIHQVH�²$OWKRXJK�QRW�H[SOLFLWO\�EDQQHG�E\�1HZ�
-HUVH\�ODZ��WKH�VR�FDOOHG�³JORYH�ER[´�GHIHQVH�PXVW�EH�EDVHG�XSRQ�UHOLDEOH��FUHGLEOH�DQG�VWURQJ�
HYLGHQFH�RI�SRVW�RSHUDWLRQ�FRQVXPSWLRQ�RI�DQ�DOFRKROLF�EHYHUDJH��6WDWH�Y��6Q\GHU������1�-��
6XSHU����������$��G������$SS��'LY��������>)1��@�
3OHD�EDUJDLQLQJ�E\�SROLFH²7KH�SXUSRVH�EHKLQG�WKH�DEVROXWH�EDQ�RQ�SOHD�EDUJDLQLQJ�GUXQN�
GULYLQJ�FDVHV�LQ�PXQLFLSDO�FRXUW�LV�WR�SUHVHUYH�³SXEOLF�FRQILGHQFH�WKDW�D�PHULWRULRXV�GUXQN�
GULYLQJ�RIIHQVH�ZLOO�QRW�EH�EDUJDLQHG�DZD\´�E\�WKH�SURVHFXWRU��6WDWH�Y��0DUVK������1�-��6XSHU��
��������������$��G������$SS��'LY���������
,QYROXQWDU\�ZRUNSODFH�H[SRVXUH�WR�DOFRKRO�FRQWDLQLQJ�VXEVWDQFHV²7KH�LQYROXQWDU\�
LQJHVWLRQ�RI�RFFXSDWLRQDO�YRODWLOHV�RU�HQGRJHQRXV�DOFRKRO�GRHV�QRW�FRQVWLWXWH�D�GHIHQVH�WR�GUXQN�
GULYLQJ��6WDWH�Y��&DUH\������1�-��6XSHU�����������$��G�������$SS��'LY��������
9LGHRWDSH�UHEXWWDO�HYLGHQFH²(YLGHQFH�RI�D�GHIHQGDQW�RQ�YLGHRWDSH�WKDW�VKRZV�KLV�SRVLWLYH�
SHUIRUPDQFH�GXULQJ�WKH�DGPLQLVWUDWLRQ�RI�EDODQFH�DQG�FRRUGLQDWLRQ�WHVWV�PD\�QRW�EH�DGPLWWHG�WR�
UHEXW�WKH�UHVXOWV�RI�D�EUHDWKDO\]HU�WHVW�LQ�D�SHU�VH�SURVHFXWLRQ��6WDWH�Y��$OOH[������1�-��6XSHU������
����$��G����$SS��'LY��������>)1��@�
-XU\�WULDO²7KHUH�LV�QR�ULJKW�WR�D�WULDO�E\�MXU\�RQ�D�GUXQN�GULYLQJ�FDVH�LQ�PXQLFLSDO�FRXUW��6WDWH�
Y��/LQQHKDQ������1�-��6XSHU����������$��G�����$SS��'LY���������
&RQWULEXWLQJ�IDFWRUV�WKDW�HQKDQFH�HIIHFWV�RI�DOFRKRO²&RQWULEXWLQJ�IDFWRUV�RI�PHGLFDWLRQ�RU�
SK\VLFDO�RU�QHUYRXV�FRQGLWLRQV�UHQGHULQJ�GHIHQGDQW�PRUH�VXVFHSWLEOH�WR�DOFRKRO�DUH�QRW�GHIHQVHV�
LI�VXFK�IDFWRUV�FDXVHG�RU�FRQWULEXWHG�WR�LPSDLUPHQW�RI�GHIHQGDQW¶V�IDFXOWLHV��6WDWH�Y��&RUUDGR��
����1�-��6XSHU�����������$��G�������$SS��'LY���������
&KURQLF�DOFRKROLVP²7KH�GLVHDVH�RI�DOFRKROLVP�LV�QRW�D�GHIHQVH�WR�D�SURVHFXWLRQ�IRU�GUXQN�
GULYLQJ��6WDWH�Y��+RXVPDQ������1�-��6XSHU�����������$��G������$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
+HDUVD\�EXVLQHVV�UHFRUGV²(YHQ�WKURXJK�WKH�&UDZIRUG>)1��@�EDQ�DJDLQVW�WHVWLPRQLDO��RXW�RI�
FRXUW��KHDUVD\�VWDWHPHQWV�E\�DQ�XQDYDLODEOH�ZLWQHVV�PD\�DSSO\�LQ�':,�FDVHV��WKH�8QLWHG�6WDWHV�
6XSUHPH�&RXUW�KDV�VSHFLDOO\�H[FOXGHG�EXVLQHVV�UHFRUGV�IURP�WKH�VFRSH�RI�WKDW�EDQ��6WDWH�Y��
*RGVKDON������1�-��6XSHU�����������$���G������1�-��6XSHU���������
,QVDQLW\²³$V�ZLWK�LQYROXQWDU\�LQWR[LFDWLRQ��HQWUDSPHQW��DQG�GXUHVV��WKH�LQVDQLW\�GHIHQVH�
KDV�D�KLJK�SRWHQWLDO�IRU�VHUYLQJ�DV�DQ�LQVWUXPHQW�RI�SUHWH[W�´�$OORZLQJ�D�GHIHQGDQW�SURVHFXWHG�
XQGHU�1�-�6�$����������D��WR�DVVHUW�WKH�FRPPRQ�ODZ�LQVDQLW\�GHIHQVH�ZRXOG�EH�FRQWUDU\�WR�
WKH�OHJLVODWLYH�SROLF\�HPERGLHG�LQ�WKH�VWDWXWH�DJDLQVW�SHUPLWWLQJ�GHIHQVHV�EDVHG�XSRQ�D�PHUH�
SUHWH[W��$FFRUGLQJO\��WKH�XVH�RI�WKH�LQVDQLW\�GHIHQVH��XQGHU�ERWK�WKH�FRPPRQ�ODZ�DQG�WKH�&RGH�
RI�&ULPLQDO�-XVWLFH�LV�QRW�SHUPLWWHG�LQ�D�':,�FDVH��6WDWH�Y��,QJOLV������1�-��6XSHU����������������
$��G�������/DZ�'LY��������>)1��@�
3RVW�RSHUDWLRQ�FRQVXPSWLRQ��JORYH�ER[�GHIHQVH�²,Q�DQ�HIIRUW�WR�YLWLDWH�WKH�GHIHQVH�RI�SRVW�
RSHUDWLRQ�FRQVXPSWLRQ�RI�DQ�DOFRKROLF�EHYHUDJH��WKH�VR�FDOOHG�JORYH�ER[�GHIHQVH��RQH�WULDO�
FRXUW�UXOHG�DV�IROORZV��³7KH�IDFW�WKDW�KH�PD\�KDYH�LQJHVWHG�DGGLWLRQDO�DOFRKROLF�EHYHUDJHV�DW�
D�WLPH�WKDW�KH�ZDV�SXOOHG�RYHU�E\�D�SROLFH�RIILFHU�GRHV�QRW�VHUYH�WR�GHVWUR\�WKH�HIILFDF\�RI�WKH�
EUHDWKDO\]HU�WHVW��QRU�GRHV�LW�IRUFH�WKH�6WDWH�WR�HQJDJH�LQ�DQ�H[HUFLVH�RI�H[WUDSRODWLRQ�´�6WDWH�Y��
/L]RWWH������1�-��6XSHU����������������$��G������/DZ�'LY���������
9LGHRWDSH�UHEXWWDO�WHVWLPRQ\²([SHUW�WHVWLPRQ\�UHJDUGLQJ�REVHUYDWLRQV�RI�GHIHQGDQW¶V�
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YLGHRWDSHG�EHKDYLRU�LV�LQDGPLVVLEOH�IRU�WKH�SXUSRVH�RI�FRQWUDGLFWLQJ�WKH�UHVXOWV�RI�DQ�RWKHUZLVH�
UHOLDEOH�EUHDWKDO\]HU�WHVW��6WDWH�Y��0DQIUHGL������1�-��6XSHU�����������$��G�������/DZ�'LY��
�������
-XU\�WULDO²7KHUH�LV�QR�ULJKW�WR�D�WULDO�E\�MXU\�RQ�D�GUXQN�GULYLQJ�FDVH�LQ�PXQLFLSDO�FRXUW��6WDWH�
Y��=RSSL������1�-��6XSHU�����������$��G������/DZ�'LY���������
7KHUH�LV�QR�ULJKW�WR�D�WULDO�E\�MXU\�RQ�D�GUXQN�GULYLQJ�FDVH�LQ�PXQLFLSDO�FRXUW��6WDWH�Y��)HUUHWWL��
����1�-��6XSHU�����������$��G������/DZ�'LY��������
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&KDSWHU����±�6SHHG\�7ULDO
�

1�-��6XSUHPH�&RXUW�
)DFWRUV�WR�EH�FRQVLGHUHG²7KHUH�DUH�IRXU�IDFWRUV�WKH�FRXUW�PXVW�ZHLJK�DQG�EDODQFH�ZKHQ�D�
GHIHQGDQW�DVVHUWV�D�VSHHG\�WULDO�FODLP�DULVLQJ�IURP�D�GHOD\�LQ�D�PXQLFLSDO�FRXUW�GUXQN�GULYLQJ�
SURVHFXWLRQ��7KH�IDFWRUV�EDODQFHG�LQFOXGH������WKH�OHQJWK�RI�WKH�GHOD\������WKH�UHDVRQ�V��IRU�WKH�
GHOD\������DQ\�DVVHUWLRQ�E\�WKH�DFFXVHG�RI�VSHHG\�WULDO�ULJKWV��DQG�����DQ\�SUHMXGLFH�WR�WKH�DFFXVHG�
IURP�WKH�GHOD\��6WDWH�Y��*DOOHJDQ������1�-�����������$��G������������>)1��@

$SSHOODWH�'LYLVLRQ�
���PRQWK�GHOD\²7KH�IRXU�IDFWRUV>)1��@�WR�EH�EDODQFHG�LQ�ILQGLQJ�D�GHSULYDWLRQ�RI�GHIHQGDQW
V�
ULJKW�WR�D�VSHHG\�WULDO�DUH�UHODWHG�DQG�PXVW�DOO�EH�ZHLJKHG�WRJHWKHU��,Q�WKLV�FDVH��WKHUH�ZDV�
D�UHODWLYHO\�OHQJWK\�GHOD\��WRWDO����PRQWKV��FDXVHG�E\�WKH�6WDWH
V�UHWHQWLRQ�RI�WKH�PXQLFLSDO�
FRXUW�FKDUJHV�XQWLO�37,�ZDV�UHVROYHG��,W�ZDV�GHIHQGDQW�ZKR�DSSOLHG�IRU�37,�DQG�VSHQW�IRXUWHHQ�
PRQWKV�VXFFHVVIXOO\�FRPSOHWLQJ�WKH�SURJUDP��$V�D�UHVXOW��WKH�GHIHQGDQW�DFKLHYHG�GLVPLVVDO�RI�
WKH�FRPSDQLRQ�LQGLFWDEOH�FKDUJHV��DQG�WKURXJK�PRVW�RI�WKH�GHOD\�IDLOHG�WR�UHTXHVW�D�PXQLFLSDO�
FRXUW�WULDO�RU�HYHQ�PDNH�DQ�LQTXLU\�FRQFHUQLQJ�KLV�SHQGLQJ�GUXQN�GULYLQJ�FKDUJH��$FFRUGLQJO\��
GHIHQGDQW
V�PRWLRQ�WR�GLVPLVV�RQ�VSHHG\�WULDO�JURXQGV�ZDV�SURSHUO\�GHQLHG��6WDWH�Y��)XOIRUG������
1�-��6XSHU�����������$��G������$SS��'LY���������
����GD\V�RYHU����FRXUW�VHVVLRQV²,Q�EDODQFLQJ�DQG�DSSO\LQJ�WKH�IRXU�IDFWRUV�RI�%DUNHU�Y��
:LQJR������8�6���������������6��&W�����������������/��(G���G���������������������WKH�FRXUW�
FRQFOXGHG�WKDW�WKH�GHOD\�LQ�FRPSOHWLQJ�WKH�FDVH�ZDV�IDU�EH\RQG�ZKDW�ZDV�UHDVRQDEOH�DQG�ZDV�
SODLQO\�H[FHVVLYH��7KH�UHDVRQV�IRU�WKH�GHOD\�ZHUH�WKH�SURVHFXWLRQ
V�FOHDU�LQDWWHQWLRQ�WR�KLV�
UHVSRQVLELOLWLHV�DORQJ�ZLWK�WKH�PXQLFLSDO�FRXUW
V�SDWHQW�IDLOXUH�WR�SUHSDUH�LWVHOI�WR�WU\�WKH�PDWWHU�
TXLFNO\�DQG�VKHSKHUG�LW�WR�UHVROXWLRQ�HIILFLHQWO\��³7KHVH�VKRUWFRPLQJV�ZHUH�VR�HJUHJLRXV�WKDW�QR�
VKRZLQJ�RI�SUHMXGLFH´�ZDV�UHTXLUHG�LQ�RUGHU�IRU�WKLV�GHIHQGDQW�WR�VXFFHHG�RQ�KLV�DUJXPHQW�WKDW��
LQ�IXQGDPHQWDO�IDLUQHVV�WHUPV��KH�ZDV�GHQLHG�KLV�DGHTXDWHO\��DQG�IUHTXHQWO\��DVVHUWHG�ULJKW�WR�D�
VSHHG\�WULDO��6WDWH�Y��)DUUHOO������1�-��6XSHU����������������$��G������$SS��'LY���������
��PRQWK�GHOD\²$�VHYHQ�PRQWK�GHOD\�LQ�WKH�SURVHFXWLRQ�RI�D�GUXQN�GULYLQJ�GLG�QRW�GHQ\�WKH�
GHIHQGDQW�RI�KLV�ULJKW�WR�VSHHG\�WULDO��6WDWH�Y��'HWULFN������1�-��6XSHU�����������$��G������$SS��
'LY��������

7ULDO�/HYHO�&RXUWV�
3URVHFXWRU�XQSUHSDUHG�RQ�WULDO�GDWH²³$�FRXUW
V�SURPLVH�LV�VDFURVDQFW>�@´�,I�LW�LV�QRW�EDVHG�
XSRQ�HUURQHRXV�LQIRUPDWLRQ�RU�PLVWDNHQ�OHJDO�SULQFLSOH��LW�LV�D�SURPLVH�WKDW�PXVW�EH�NHSW��7KH�
LQWHJULW\�RI�WKH�MXGLFLDO�V\VWHP�GHPDQGV�WKLV��$FFRUGLQJO\��WKH�IDLOXUH�RI�WKH�WULDO�FRXUW�WR�GLVPLVV�
D�GUXQN�GULYLQJ�SURVHFXWLRQ�DV�SURPLVHG�ZKHQ�WKH�SURVHFXWLRQ�ZDV�XQSUHSDUHG�WR�WU\�WKH�FDVH�RQ�
D�GDWH�FHUWDLQ�ZDV�DQ�DEXVH�RI�MXGLFLDO�GLVFUHWLRQ��6WDWH�Y��3HUNLQV������1�-��6XSHU����������������
$��G�������/DZ�'LY��������
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1�-��6XSUHPH�&RXUW�
3ULRU�UHIXVDO�FRQYLFWLRQV²$�SULRU�FRQYLFWLRQ�IRU�UHIXVLQJ�WR�VXEPLW�WR�D�EUHDWK�WHVW�XQGHU�
1�-�6�$�����������D�ZLOO�QRW�HQKDQFH�D�VXEVHTXHQW�FRQYLFWLRQ�IRU�GUXQN�GULYLQJ�XQGHU�1�-�6�$��
��������D���6WDWH�Y��&LDQFDJOLQL�������:/���������1�-���������
8QFRXQVHOHG�SULRU�FRQYLFWLRQV�HOHPHQWV�RI�SURRI²³$�GHIHQGDQW�LV�IDFHG�ZLWK�D�WKUHH�VWHS�
XQGHUWDNLQJ�LQ�SURYLQJ�WKDW�D�SULRU�XQFRXQVHOHG�':,�FRQYLFWLRQ�VKRXOG�QRW�VHUYH�WR�HQKDQFH�WKH�
MDLO�FRPSRQHQW�RI�D�VHQWHQFH�LPSRVHG�RQ�D�VXEVHTXHQW�':,�FRQYLFWLRQ��$V�D�WKUHVKROG�PDWWHU��
WKH�GHIHQGDQW�KDV�WKH�EXUGHQ�RI�SURYLQJ�LQ�D�VHFRQG�RU�VXEVHTXHQW�':,�SURFHHGLQJ�WKDW�KH�RU�
VKH�GLG�QRW�UHFHLYH�QRWLFH�RI�WKH�ULJKW�WR�FRXQVHO�LQ�WKH�SULRU�FDVH��+H�RU�VKH�PXVW�WKHQ�PHHW�WKH�
WZR�WLHUHG�/DXULFN�EXUGHQ��>&LWDWLRQ�RPLWWHG�@�,Q�WKDW�YHLQ��LI�GHIHQGDQW�SURYHV�WKDW�QRWLFH�RI�WKH�
ULJKW�WR�FRXQVHO�ZDV�QRW�SURYLGHG��WKH�LQTXLU\�LV�WKHQ�ELIXUFDWHG�LQWR�ZKHWKHU�WKH�GHIHQGDQW�ZDV�
LQGLJHQW�RU�QRW�LQGLJHQW��µ>,@I�>WKH@�GHIHQGDQW�>ZDV@�LQGLJHQW��>WKH�GHIHQGDQW�PXVW�SURYH�WKDW@�WKH�
':,�FRQYLFWLRQ�ZDV�D�SURGXFW�RI�DQ�DEVHQFH�RI�QRWLFH�RI�WKH�ULJKW�WR�DVVLJQPHQW�RI�FRXQVHO�DQG�
QRQ�DVVLJQPHQW�RI�VXFK�FRXQVHO�ZLWKRXW�ZDLYHU�
�2Q�WKH�RWKHU�KDQG��LI�WKH�GHIHQGDQW�ZDV�QRW�
LQGLJHQW�DW�WKH�WLPH�RI�WKH�SULRU�XQFRXQVHOHG�FRQYLFWLRQ��>WKH@�GHIHQGDQW�VKRXOG�KDYH�WKH�ULJKW�WR�
HVWDEOLVK�VXFK�ODFN�RI�QRWLFH�DV�ZHOO�DV�WKH�DEVHQFH�RI�NQRZOHGJH�RI�WKH�ULJKW�WR�EH�UHSUHVHQWHG�
E\�FRXQVHO�RI�RQH
V�FKRRVLQJ�DQG�WR�SURYH�WKDW�WKH�DEVHQFH�RI�VXFK�FRXQVHO�KDG�DQ�LPSDFW�RQ�
WKH�JXLOW�RU�LQQRFHQFH�RI�WKH�DFFXVHG�RU�RWKHUZLVH�µZURXJKW�D�PLVFDUULDJH�RI�MXVWLFH�IRU�WKH�
LQGLYLGXDO�GHIHQGDQW�
´�6WDWH�Y��+U\FDN������1�-����������������$��G��������������
6FKRRO�]RQH�RIIHQVHV�PHUJHU²,Q�RUGHU�WR�EH�FRQVLGHUHG�D�VHFRQG�RU�VXEVHTXHQW�RIIHQGHU�IRU�
SXUSRVHV�RI�VHQWHQFLQJ�XQGHU�WKH�GUXQN�GULYLQJ�VFKRRO�]RQH�ODZ��D�GHIHQGDQW�PXVW�KDYH�EHHQ�
SUHYLRXVO\�FRQYLFWHG�RI�D�YLRODWLRQ�RI�1�-�6�$����������J���,Q�DGGLWLRQ�WKH�SHQDOWLHV�IRU�GUXQN�
GULYLQJ�XQGHU�1�-�6�$����������D��DQG�WKH�VFKRRO�]RQH�RIIHQVH�XQGHU�1�-�6�$����������J��PHUJH�
IRU�SXUSRVHV�RI�VHQWHQFLQJ�ZLWK�WKH�GHIHQGDQW�UHTXLUHG�WR�UHFHLYH�ZKLFKHYHU�VHW�RI�SHQDOWLHV�LV�
KDUVKHU��6WDWH�Y��5HLQHU������1�-�����������$��G��������������
8QFRXQVHOHG�SULRU�FRQYLFWLRQV²,Q�WKH�DEVHQFH�RI�DQ�HIIHFWLYH�ZDLYHU�RI�WKH�ULJKW�WR�FRXQVHO��
D�SULRU�XQFRXQVHOHG�FRQYLFWLRQ�PD\�QRW�EH�XVHG�WR�HQKDQFH�WKH�FXVWRGLDO�FRPSRQHQW�RI�D�
VXEVHTXHQW�GUXQN�GULYLQJ�VHQWHQFH��6WDWH�Y��/DXULFN������1�-���������$��G�������������>)1��@�
&RUUHFWLRQ�RI�LOOHJDO�VHQWHQFH²8QGHU�1HZ�-HUVH\�FRPPRQ�ODZ��D�&RXUW�LV�ZLWKRXW�SRZHU�WR�
FRUUHFW�DQ�LPSURSHU�RU�LOOHJDO�VHQWHQFH�DIWHU�LW�KDV�EHHQ�FRPSOHWHO\�VHUYHG�E\�WKH�GHIHQGDQW��6WDWH�
Y��/DLUG�����1�-�����������$��G������������
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$SSHOODWH�'LYLVLRQ�
/DXULFN�UHOLHI�UHTXLUHV�XQFRXQVHOHG�JXLOW\�SOHD²,W�LV�IXQGDPHQWDO�WKDW�WKH�UHOLHI�DYDLODEOH�WR�
GHIHQGDQWV�E\�ZD\�RI�SRVW�FRQYLFWLRQ�UHOLHI��5XOH��������J���XQGHU�6WDWH�Y��/DXULFN������1�-�����
����$��G��������������DEURJDWHG�RQ�RWKHU�JURXQGV�E\��1LFKROV�Y��8�6�������8�6�����������6��&W��
����������/��(G���G�������������DSSOLHV�RQO\�LQ�WKRVH�FLUFXPVWDQFHV�ZKHUH�WKH�GHIHQGDQW�HQWHUHG�
D�SOHD�RI�JXLOW\�ZLWKRXW�WKH�EHQHILW�RI�FRXQVHO��7KXV��/DXULFN�UHOLHI�LV�XQDYDLODEOH�WR�GHIHQGDQWV�
ZKR�ZHUH�UHSUHVHQWHG�E\�DQ�DWWRUQH\�DW�WKH�WLPH�RI�WKH�SULRU�GUXQN�GULYLQJ�FRQYLFWLRQ�DQG�D�
PXQLFLSDO�FRXUW�RUGHU�WR�WKH�FRQWUDU\�LV�QRW�ELQGLQJ�XSRQ�WKH�6XSHULRU�&RXUW�/DZ�'LYLVLRQ��6WDWH�
Y��(QULJKW������1�-��6XSHU���������$��G�������$SS��'LY��������>)1��@�
&DS�RQ�MDLO�WHUP�DW�����GD\V²8QGHU�1HZ�-HUVH\�ODZ��GUXQN�GULYLQJ�LV�D�SHWW\�RIIHQVH�IRU�
ZKLFK�WKHUH�LV�QR�ULJKW�WR�D�WULDO�E\�MXU\��$FFRUGLQJO\��D�GHIHQGDQW�ZKR�KDV�EHHQ�FRQYLFWHG�RI�
GUXQN�GULYLQJ�DQG�RWKHU�SHWW\�RIIHQVHV�DULVLQJ�IURP�WKH�VDPH�LQFLGHQW�PD\�QRW�EH�VHQWHQFHG�WR�
DQ�DJJUHJDWH�WHUP�RI�LPSULVRQPHQW�LQ�H[FHVV�RI�����GD\V��7KH�UHTXLUHG�MDLO�WHUPV�PXVW�EH�VHUYHG�
FRQFXUUHQWO\�WR�DFKLHYH�WKLV�VHQWHQFH�FDS�>)1��@�6WDWH�Y��)HGHULFR������1�-��6XSHU����������±
���������$��G������$SS��'LY���������
7LPH�OLPLWDWLRQV²7KH�JHQHUDO���\HDU�OLPLWDWLRQ�RQ�WKH�ILOLQJ�RI�SRVW�FRQYLFWLRQ�UHOLHI�
DSSOLFDWLRQV�VHHNLQJ�UHOLHI�XQGHU�6WDWH�Y��/DXULFN������1�-���������$��G�������������PD\�EH�
UHOD[HG�XSRQ�D�VKRZLQJ�RI�D�SULPD�IDFLH�FDVH�LQ�WKH�SOHDGLQJV�VXEPLWWHG�ZLWK�WKH�SHWLWLRQ��6WDWH�
Y��%ULQJKXUVW������1�-��6XSHU�����������$��G������$SS��'LY���������
7HQ�<HDU�VWHS�GRZQ�EDVHG�XSRQ�D�/DXULFN�DSSOLFDWLRQ²$�GHIHQGDQW�ZKR�LV�VXFFHVVIXO�RQ�
D�SRVW�FRQYLFWLRQ�DSSOLFDWLRQ�EDVHG�XSRQ�6WDWH�Y��/DXULFN������1�-���������$��G�������������LV�
HQWLWOHG�WR�D����\HDU�VWHS�GRZQ�DGMXVWPHQW�RQ�WKH�FXVWRGLDO�WHUP�RI�KLV�GUXQN�GULYLQJ�VHQWHQFH�
LI�PRUH�WKDQ����\HDUV�KDYH�SDVVHG�VLQFH�WKH�SULRU�RIIHQVH�RFFXUUHG��6WDWH�Y��&RQUR\������1�-��
6XSHU�����������$��G������$SS��'LY���������
7KLUG�RIIHQGHUV��:HHNHQG�MDLO�	�6/$3²1HLWKHU�ZHHNHQG�VHUYLFH�RI�D�MDLO�WHUP�QRU�HQWU\�LQWR�
WKH�6/$3�SURJUDP�DV�DQ�DOWHUQDWLYH�WR�MDLO�LV�SHUPLWWHG�IRU�DQ�RIIHQVH�WKDW�RFFXUUHG�XQGHU�WKH�
YHUVLRQ�RI�WKH�':,�VWDWXWH�LQ�HIIHFW�LQ�������6WDWH�Y��.RWVHY������1�-��6XSHU�����������$��G�����
�$SS��'LY��������>)1��@�
9HQXH�IRU�/DXULFN�DSSOLFDWLRQV²3RVW�FRQYLFWLRQ�UHOLHI�DSSOLFDWLRQ�ILOHG�XQGHU�5XOH������
��J��VHHNLQJ�UHOLHI�XQGHU�6WDWH�Y��/DXULFN������1�-���������$��G�������������PXVW�EH�ILOHG�LQ�WKH�
RULJLQDO�PXQLFLSDO�FRXUW�ZKHUH�WKH�FRQYLFWLRQ�RFFXUUHG��0RUHRYHU��WKH�SURYLVLRQV�RI�5XOH������
��J��DSSO\�LQ�WKH�FDVHV�IRU�DSSOLFDWLRQV�IRU�UHOLHI�ILOHG�SULRU�WR�6HSWHPEHU����������WKH�GDWH�WKH�
5XOH�ZHQW�LQWR�HIIHFW�6WDWH�Y��6FKDGHZDOG�������:/����������1�-��6XSHU��&W��$SS��'LY���������
5HTXLUHG�MDLO�WHUP�IRU�WKLUG�RIIHQGHUV²7KH�DPHQGPHQWV�WR�WKH�VHQWHQFLQJ�SURYLVLRQV�RI�
1�-�6�$����������D�����HIIHFWLYH�-DQXDU\����������PDNH�LW�FOHDU�WKDW�D�WKLUG�RU�VXEVHTXHQW�
RIIHQGHU�PXVW�EH�VHQWHQFHG�WR�����GD\V�LQ�MDLO��VXEMHFW�WR�DV�PXFK�DV����GD\V�FUHGLWV�IRU�WLPH�
VSHQW�LQ�DQ�,'5&�DSSURYHG�LQ�SDWLHQW�UHVLGHQWLDO�IDFLOLW\��:RUN�UHOHDVH�RU�FUHGLWV�IRU�RXW�SDWLHQW�
WKHUDS\�DUH�QRW�SHUPLWWHG�IRU�WKHVH�GHIHQGDQWV��6WDWH�Y��/XWKH������1�-��6XSHU�����������$��G�����
�$SS��'LY���������
-DQXDU\������DPHQGPHQWV�SURVSHFWLYH�DSSOLFDWLRQ²7KH�DPHQGPHQWV�WR�WKH�VHQWHQFLQJ�
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&KDSWHU����±�&ROODWHUDO�&RQVHTXHQFHV
�

&2//$7(5$/�&216(48(1&(6�
�

$SSHOODWH�'LYLVLRQ�
'LVTXDOLILFDWLRQ�IURP�37,�EDVHG�SULRU�XSRQ�RXW�RI�VWDWH�GLYHUVLRQ²�*HQHUDOO\�VSHDNLQJ��
QHLWKHU�D�1HZ�-HUVH\�GUXQN�GULYLQJ�FRQYLFWLRQ�QRU�D�GLYHUVLRQ�IURP�WKH�FULPLQDO�MXVWLFH�V\VWHP�
IRU�D�GUXQN�GULYLQJ�RIIHQVH�LQ�DQRWKHU�MXULVGLFWLRQ�DFWV�DV�D�VWDWXWRU\�EDU�WR�DGPLWWDQFH�LQWR�3UH�
WULDO�,QWHUYHQWLRQ��6WDWH�Y��0F.HRQ������1�-��6XSHU�����������$��G�������$SS��'LY���������
'LVTXDOLILFDWLRQ�IURP�37,�EDVHG�XSRQ�SULRU�GULYLQJ�KLVWRU\²,W�LV�FOHDU�D�SDVW�PRWRU�
YHKLFOH�RIIHQVH�LV�QRW�D�FULPLQDO�HYHQW�IRU�SXUSRVHV�RI�37,�HYDOXDWLRQ��:H�UHFRJQL]H��KRZHYHU��
WKDW�D�GULYLQJ�KLVWRU\�FDQ�KDYH�VRPH�OLPLWHG�UHOHYDQFH�WR�D�37,�DSSOLFDWLRQ�LI�WKHUH�LV�D�
VWURQJ�VXEVWDQWLYH�DQG�WHPSRUDO�UHODWLRQVKLS�EHWZHHQ�WKH�SDVW�PRWRU�YHKLFOH�RIIHQVHV�DQG�WKH�
RIIHQVH�ZLWK�ZKLFK�D�37,�DSSOLFDQW�KDV�EHHQ�FKDUJHG��,Q�VXFK�VHWWLQJV��D�GULYLQJ�UHFRUG�FRXOG�
GHPRQVWUDWH�WKDW�D�GHIHQGDQW�KDV�HQJDJHG�LQ�D�µSDWWHUQ�RI�DQWL�VRFLDO�EHKDYLRU¶�DV�FRQWHPSODWHG�
LQ�1�-�6�$���&���±��H�����6WDWH�Y��1HJUDQ������1�-��������������$��G�������������
3,3�FRYHUDJH�RSWLRQV²³7KH�SODLQ�ODQJXDJH�RI�1�-�6�$������$�����H��SXWV�FRQVXPHUV�RQ�QRWLFH�
WKDW�HOHFWLRQ�RI�D�ORZHU�EHQHILWV�RSWLRQ��LQ�FRQVLGHUDWLRQ�RI�D�UHGXFHG�SUHPLXP��GHQLHV�HOLJLELOLW\�
IRU�WKH����������RI�EHQHILWV�IRUPHUO\�PDQGDWHG�DQG�HYLGHQFHV�WKH�FOHDU�LQWHQW�RI�WKH�/HJLVODWXUH�
WKDW�1HZ�-HUVH\�3,3�SROLFLHV�ZLOO�RIWHQ�QRW�FRQWDLQ�LGHQWLFDO�EHQHILWV�´�%ULWWHQ�Y��/LEHUW\�0XW��
,QV��&R�������1�-��6XSHU�����������$��G������$SS��'LY���������
$GPLQLVWUDWLYH�VXVSHQVLRQV²$Q�DGPLQLVWUDWLYH�VXVSHQVLRQ�EDVHG�XSRQ�DQ�RXW�RI�VWDWH�
FRQYLFWLRQ�PXVW�EH�DV�D�UHVXOW�RI�DQ�RIIHQVH�WKDW�LV�VXEVWDQWLDOO\�VLPLODU�WR�1�-�6�$�����������,Q�
WKLV�FDVH��WKH�RXW�RI�VWDWH�YLRODWLRQ�ZDV�WRR�GLVVLPLODU�WR�VXSSRUW�D�VXVSHQVLRQ��1HZ�-HUVH\�'LY��
RI�0RWRU�9HKLFOHV�Y��5LSOH\������1�-��6XSHU�����������$��G�������$SS��'LY���������
$Q�DGPLQLVWUDWLYH�VXVSHQVLRQ�LPSRVHG�E\�WKH�0RWRU�9HKLFOH�&RPPLVVLRQ�DV�D�UHVXOW�RI�D�
1HZ�<RUN�FRQYLFWLRQ�ZDV�SURSHU�GHVSLWH�WKH�IDFW�WKDW�WKHUH�ZDV�PRUH�WKDQ�D�QLQH�PRQWK�GHOD\�
EHWZHHQ�WKH�GDWH�RI�WKH�1HZ�<RUN�FRQYLFWLRQ�DQG�D�SURSRVHG�QRWLFH�RI�VXVSHQVLRQ�IURP�WKH�1HZ�
-HUVH\�'09��%R\G�Y��'LYLVLRQ�RI�0RWRU�9HKLFOHV������1�-��6XSHU�����������$��G�������$SS��
'LY���������
6XUFKDUJHV²5HJDUGOHVV�RI�D�GHIHQGDQW¶V�VWDWH�RI�UHVLGHQF\��E\�YLUWXH�RI�1�-�6�$�������$�
���E��KH�RU�VKH�LV�VXEMHFW�WR�WKH�LQVXUDQFH�VXUFKDUJH�XSRQ�D�FRQYLFWLRQ�IRU�GUXQN�GULYLQJ�LQ�1HZ�
-HUVH\��:QXFN�Y��1HZ�-HUVH\�'LY��RI�0RWRU�9HKLFOHV������1�-��6XSHU����������$��G������$SS��
'LY���������
0RWRU�YHKLFOHV�VXUFKDUJHV�PD\�EH�LPSRVHG�ZKHQ�D�1HZ�-HUVH\�UHVLGHQW�LV�FRQYLFWHG�RI�D�
VXEVWDQWLDOO\�VLPLODU�RIIHQVH�WR�WKH�1HZ�-HUVH\�GUXQN�GULYLQJ�VWDWXWH�LQ�DQRWKHU�MXULVGLFWLRQ��
0DWWHU�RI�-RKQVRQ������1�-��6XSHU���������$��G������$SS��'LY��������
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7ULDO�/HYHO�&RXUWV�

6XUFKDUJHV²0RWRU�YHKLFOH�VXUFKDUJHV�PD\�EH�GLVFKDUJHG�LQ�D�&KDSWHU���%DQNUXSWF\��,Q�UH�
3XOOH\������%�5������%DQNU��'��1�-���������DII
G������%�5������'�1�-���������
$�PRWRU�YHKLFOH�LQVXUDQFH�VXUFKDUJH�DULVLQJ�IURP�D�IRUPHU�ZLIH
V�FRQYLFWLRQ�IRU�GULYLQJ�ZKLOH�
LQWR[LFDWHG�DQG�OHDYLQJ�VFHQH�RI�DFFLGHQW��ZDV�D�QRQ�PDULWDO�GHEW�IRU�ZKLFK�IRUPHU�KXVEDQG�
RZHG�QR�GXW\�RI�FRQWULEXWLRQ��&ODUN�Y��&ODUN������1�-��6XSHU�����������$��G������&K��'LY�������
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
�
���
�

http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000164&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=2003452612&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000164&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=2003452612&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000164&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=2004050997&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2
http://web2.westlaw.com/find/default.wl?mt=StateLitigation&db=0000590&rs=WLW12.04&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0340793564&serialnum=1999215299&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=06AD66BB&utid=2


�

3DUW���±�,PSOLHG�&RQVHQW
�

1�-�6�$�������������&RQVHQW�WR�WDNLQJ�VDPSOHV�RI�EUHDWK��UHFRUG�RI�
WHVW��LQGHSHQGHQW�WHVW��SURKLELWLRQ�RI�XVH�RI�IRUFH��LQIRUPLQJ�DFFXVHG
�D��$Q\�SHUVRQ�ZKR�RSHUDWHV�D�PRWRU�YHKLFOH�RQ�DQ\�SXEOLF�URDG��VWUHHW�RU�KLJKZD\�RU�
TXDVL�SXEOLF�DUHD�LQ�WKLV�6WDWH�VKDOO�EH�GHHPHG�WR�KDYH�JLYHQ�KLV�FRQVHQW�WR�WKH�WDNLQJ�RI�
VDPSOHV�RI�KLV�EUHDWK�IRU�WKH�SXUSRVH�RI�PDNLQJ�FKHPLFDO�WHVWV�WR�GHWHUPLQH�WKH�FRQWHQW�RI�
DOFRKRO�LQ�KLV�EORRG��SURYLGHG��KRZHYHU��WKDW�WKH�WDNLQJ�RI�VDPSOHV�LV�PDGH�LQ�DFFRUGDQFH�
ZLWK�WKH�SURYLVLRQV�RI�WKLV�DFW�DQG�DW�WKH�UHTXHVW�RI�D�SROLFH�RIILFHU�ZKR�KDV�UHDVRQDEOH�
JURXQGV�WR�EHOLHYH�WKDW�VXFK�SHUVRQ�KDV�EHHQ�RSHUDWLQJ�D�PRWRU�YHKLFOH�LQ�YLRODWLRQ�RI�WKH�
SURYLVLRQV�RI�5�6���������RU�VHFWLRQ���RI�3�/�������F�������&�������������
�E��$�UHFRUG�RI�WKH�WDNLQJ�RI�DQ\�VXFK�VDPSOH��GLVFORVLQJ�WKH�GDWH�DQG�WLPH�WKHUHRI��DV�ZHOO�
DV�WKH�UHVXOW�RI�DQ\�FKHPLFDO�WHVW��VKDOO�EH�PDGH�DQG�D�FRS\�WKHUHRI��XSRQ�KLV�UHTXHVW��VKDOO�
EH�IXUQLVKHG�RU�PDGH�DYDLODEOH�WR�WKH�SHUVRQ�VR�WHVWHG�
�F��,Q�DGGLWLRQ�WR�WKH�VDPSOHV�WDNHQ�DQG�WHVWV�PDGH�DW�WKH�GLUHFWLRQ�RI�D�SROLFH�RIILFHU�
KHUHXQGHU��WKH�SHUVRQ�WHVWHG�VKDOO�EH�SHUPLWWHG�WR�KDYH�VXFK�VDPSOHV�WDNHQ�DQG�FKHPLFDO�
WHVWV�RI�KLV�EUHDWK��XULQH�RU�EORRG�PDGH�E\�D�SHUVRQ�RU�SK\VLFLDQ�RI�KLV�RZQ�VHOHFWLRQ�
�G��7KH�SROLFH�RIILFHU�VKDOO�LQIRUP�WKH�SHUVRQ�WHVWHG�RI�KLV�ULJKWV�XQGHU�VXEVHFWLRQV��E��DQG�
�F��RI�WKLV�VHFWLRQ�
�H��1R�FKHPLFDO�WHVW��DV�SURYLGHG�LQ�WKLV�VHFWLRQ��RU�VSHFLPHQ�QHFHVVDU\�WKHUHWR��PD\�EH�
PDGH�RU�WDNHQ�IRUFLEO\�DQG�DJDLQVW�SK\VLFDO�UHVLVWDQFH�WKHUHWR�E\�WKH�GHIHQGDQW��7KH�SROLFH�
RIILFHU�VKDOO��KRZHYHU��LQIRUP�WKH�SHUVRQ�DUUHVWHG�RI�WKH�FRQVHTXHQFHV�RI�UHIXVLQJ�WR�VXEPLW�
WR�VXFK�WHVW�LQ�DFFRUGDQFH�ZLWK�VHFWLRQ���RI�WKLV�DPHQGDWRU\�DQG�VXSSOHPHQWDU\�DFW�>)1�@�
$�VWDQGDUG�VWDWHPHQW��SUHSDUHG�E\�WKH�FKLHI�DGPLQLVWUDWRU��VKDOO�EH�UHDG�E\�WKH�SROLFH�
RIILFHU�WR�WKH�SHUVRQ�XQGHU�DUUHVW�

&5(',7�6�

/�������F������������$PHQGHG�E\�/�������F�����������/�������F������������HII��-DQ������������
/�������F������������HII��0DUFK���������
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�

&KDSWHU����±�1RWLILFDWLRQ�WR�'HIHQGDQWV
�

1�-��6XSUHPH�&RXUW�
3DUDJUDSK����DGYLVHPHQWV�LQ�IRUHLJQ�ODQJXDJHV²$�GUXQN�GULYLQJ�GHIHQGDQW�KDV�WKH�ULJKW�
WR�EH�LQIRUPHG�RI�KLV�REOLJDWLRQ�WR�VXEPLW�VDPSOHV�RI�KLV�EUHDWK�LQ�D�GUXQN�GULYLQJ�FDVH�LQ�
D�ODQJXDJH�KH�FDQ�XQGHUVWDQG��7KH�GHIHQGDQW�PXVW�EHDU�WKH�EXUGHQ�RI�UDLVLQJ�WKLV�LVVXH�DV�
D�GHIHQVH��0RUHRYHU��LW�LV�QRW�D�GHIHQVH�WR�FODLP�WKDW�WKH�GHIHQGDQW�ZDV�WRR�LQWR[LFDWHG�WR�
XQGHUVWDQG�ZKDW�WKH�ZDUQLQJV�LQ�SDUDJUDSK����PHDQW��6WDWH�Y��0DUTXH]������1�-����������±�����
����$��G�������������
(OHPHQWV�RI�WKH�UHIXVDO�RIIHQVH²³$�FDUHIXO�UHDGLQJ�RI�WKH�WZR�VWDWXWHV�>1�-�6�$������������
DQG�1�-�6�$�����������D@�UHYHDOV�IRXU�HVVHQWLDO�HOHPHQWV�WR�VXVWDLQ�D�UHIXVDO�FRQYLFWLRQ������WKH�
DUUHVWLQJ�RIILFHU�KDG�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�GHIHQGDQW�KDG�EHHQ�GULYLQJ�RU�ZDV�LQ�DFWXDO�
SK\VLFDO�FRQWURO�RI�D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�RU�GUXJV������GHIHQGDQW�
ZDV�DUUHVWHG�IRU�GULYLQJ�ZKLOH�LQWR[LFDWHG������WKH�RIILFHU�UHTXHVWHG�GHIHQGDQW�WR�VXEPLW�WR�D�
FKHPLFDO�EUHDWK�WHVW�DQG�LQIRUPHG�GHIHQGDQW�RI�WKH�FRQVHTXHQFHV�RI�UHIXVLQJ�WR�GR�VR��DQG�����
GHIHQGDQW�WKHUHDIWHU�UHIXVHG�WR�VXEPLW�WR�WKH�WHVW�´�6WDWH�Y��0DUTXH]������1�-����������������$��G�
������������
3DUDJUDSK���²,W�LV�RQO\�QHFHVVDU\�WR�UHDG�WKH�VHFRQG�SRUWLRQ�RI�SDUDJUDSK����ZKHQ�D�VXEMHFW�
HLWKHU�RIIHUV�FRQGLWLRQDO�DVVHQW�WR�VXEPLWWLQJ�D�EUHDWK�VDPSOH�RU�ZKHQ�WKH�FRQVHQW�LV�DPELJXRXV��
6WDWH�Y��6SHOO������1�-�����������$��G�������������>)1��@�
3XEOLF�SROLF\²³7KH�OHJLVODWLYH�KLVWRU\�RI�WKH�FRQVHQW�DQG�UHIXVDO�VWDWXWHV�FOHDUO\�LQGLFDWHV�
WKDW�WKH�/HJLVODWXUH�HQDFWHG�WKHVH�VWDWXWHV�WR�IDFLOLWDWH�GUXQN�GULYLQJ�LQYHVWLJDWLRQV��7KH\�ZHUH�
GHVLJQHG�µWR�HQDEOH�WKH�HQIRUFLQJ�DXWKRULWLHV�WR�UHDFK�RXW�GXULQJ�WKH�YHU\�VKRUW�ZLQGRZ�LQ�WLPH�
GXULQJ�ZKLFK�WKH�VFLHQWLILF�HYLGHQFH�RI�LQWR[LFDWLRQ�LV�DYDLODEOH��LQ�RUGHU�WR�H[DPLQH�D�FODVV�
ZKRVH�SUR[LPLW\�WR�WKH�HYHQW�LQGLFDWHV�WKDW�WKH�PHPEHUV�RI�WKDW�FODVV�PD\�KDYH�D�FRQWULEXWLRQ�WR�
PDNH�WR�WKH�VHDUFK�IRU�WKH�WUXWK�¶�´�6WDWH�Y��:ULJKW������1�-����������������$��G������������

$SSHOODWH�'LYLVLRQ�
,QDELOLW\�WR�XQGHUVWDQG�SDUDJUDSK����LQ�(QJOLVK²$�GHIHQGDQW�ZKR�VHHNV�WR�EDU�HYLGHQFH�
UHODWHG�WR�WKH�ZDUQLQJV�JLYHQ�LQ�(QJOLVK�XQGHU�SDUDJUDSK����PXVW�GR�VR�WKURXJK�WKH�ILOLQJ�RI�D�
PRWLRQ�WR�VXSSUHVV�HYLGHQFH��6WDWH�Y��.LP������1�-��6XSHU�����������$��G������$SS��'LY���������
FHUWLILFDWLRQ�GHQLHG������1�-�����������$��G�������������
'HIHQGDQW�GRHV�QRW�VSHDN�(QJOLVK��3DUDJUDSK���²1HZ�-HUVH\�SROLFH�QHHG�RQO\�LQIRUP�DQ�
DUUHVWHG�PRWRULVW�RI�WKH�UHTXLUHPHQW�WR�VXEPLW�D�EUHDWK�VDPSOH�LQ�(QJOLVK��6WDWH�Y��0DUTXH]������
1�-��6XSHU�����������$��G�������$SS��'LY��������>)1��@
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7ULDO�/HYHO�&RXUWV�
2EOLJDWLRQ�WR�SURYLGH�PXOWLSOH�VDPSOHV²7KLV�VWDWXWH�SURYLGHV�WKDW�RSHUDWRUV�DUH�GHHPHG�
WR�KDYH�JLYHQ�WKHLU�FRQVHQW�WR�WKH�WDNLQJ�RI�VDPSOHV�RI�EUHDWK�IRU�WKH�SXUSRVH�RI�PDNLQJ�
FKHPLFDO�WHVWV�WR�GHWHUPLQH�WKH�DPRXQW�RI�DOFRKRO�LQ�WKH�EORRG��7KH�FOHDU�ZRUGLQJ�RI�WKH�
VWDWXWH�LQGLFDWHV�WKDW�RSHUDWRUV�DUH�GHHPHG�WR�FRQVHQW�WR�JLYH�PRUH�WKDQ�RQH�EUHDWK�VDPSOH�
WR�GHWHUPLQH�WKH�DPRXQW�RI�DOFRKRO�LQ�WKH�EORRG��0RUHRYHU��D�³VHFRQG�EUHDWK�VDPSOH�LV�IRU�
WKH�EHQHILW�RI�WKH�DFFXVHG�EHFDXVH�DQ\�GLVSDUDWH�UHVXOWV�ZLOO�DOHUW�WKH�RSHUDWRU�WR�D�SRWHQWLDO�
PHFKDQLFDO�PDOIXQFWLRQ�RI�WKH�PDFKLQH�´�,QDFFXUDWH�DQG�IDOVH�UHDGLQJV�DUH�GLVFRYHUHG�DQG�PD\�
EH�GLVUHJDUGHG��7KRVH�ZKR�WHVW�XQGHU�������ZLOO�QRW�EH�SUHMXGLFHG�E\�WKH�DGPLQLVWUDWLRQ�RI�D�
VHFRQG�WHVW��³DV�ODZ�HQIRUFHPHQW�RIILFLDOV�ZLOO�FRXQW�RQO\�WKH�ORZHU�RI�WZR�EUHDWKDO\]HU�UHVXOWV��
REWDLQHG����PLQXWHV�DSDUW��DV�HYLGHQFH�DJDLQVW�WKH�VXVSHFW�´�6WDWH�Y��:KLWH������1�-��6XSHU�������
���������$��G������/DZ�'LY���������
3XEOLF�SROLF\²³7KH�LPSOLHG�FRQVHQW�VWDWXWH�ZDV�FRQFHLYHG�DQG�HQDFWHG�IRU�ODXGDEOH�SXEOLF�
SXUSRVHV�DQG�WR�VHUYH�YDOLG�VWDWH�LQWHUHVWV��LQFOXGLQJ�WKH�DYRLGDQFH�RI�WKH�XVH�RI�IRUFH�LQ�
REWDLQLQJ�VDPSOHV��WR�DVVLVW�LQ�REWDLQLQJ�WKH�PRVW�UHOLDEOH�HYLGHQFH�RI�GULYLQJ�ZKLOH�LQWR[LFDWHG��
DQG�WR�UHGXFH�WKH�QXPEHU�RI�GHDWK�GHDOLQJ�GUXQNHQ�GULYHUV�RQ�KLJKZD\V�E\�DGPLQLVWUDWLYH�
VDQFWLRQV��LQFOXGLQJ�WKH�VXVSHQVLRQ�RI�GULYHUV
�OLFHQVH�SULYLOHJHV�´�6WDWH�Y��+XGHV������1�-��
6XSHU����������������$��G������&RXQW\�&W��������
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&KDSWHU����±�0LUDQGD�	�5LJKW�WR�&RXQVHO
�

1�-��6XSUHPH�&RXUW�
1RQ�WHVWLPRQLDO�QDWXUH�RI�HYLGHQFH²7KH�WDNLQJ�RI�D�EUHDWKDO\]HU�WHVW�LV�QRQ�WHVWLPRQLDO�LQ�
QDWXUH�DQG�LV�QRW�FRYHUHG�E\�WKH�SULYLOHJH�DJDLQVW�VHOI�LQFULPLQDWLRQ��6WDWH�Y��6WHYHU������1�-��
���������$��G�������������
%HFDXVH�WKH�HYLGHQFH�REWDLQHG�GXULQJ�WKH�FRXUVH�RI�D�EUHDWKDO\]HU�WHVW�LV�QRQ�WHVWLPRQLDO�LQ�
QDWXUH��LW�LV�QRW�QHFHVVDU\�WR�DGYLVH�D�GHIHQGDQW�RI�KLV�RU�KHU�0LUDQGD�ULJKWV��6WDWH�Y��*UHHQ������
1�-��6XSHU�����������$��G������$SS��'LY���������
7KH�WDNLQJ�RI�D�EUHDWK�VDPSOH�LV�QRQ�WHVWLPRQLDO��)XUWKHUPRUH��D�VLPSOH�UHTXHVW�WR�VXEPLW�WR�D�
FKHPLFDO�WHVW�GRHV�QRW�FRQVWLWXWH�LQWHUURJDWLRQ��6WDWH�Y��'H/RUHQ]R������1�-��6XSHU�����������
$��G������$SS��'LY���������
7KH�WDNLQJ�RI�D�EUHDWK�VDPSOH�LV�QRQ�WHVWLPRQLDO�LQ�QDWXUH��$FFRUGLQJO\��D�GULYHU�DFFXVHG�
RI�GULYLQJ�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�KDV�QR�ULJKW�WR�FRQVXOW�DQ�DWWRUQH\�EHIRUH�
GHWHUPLQLQJ�ZKHWKHU�WR�FRPSO\�ZLWK�WKH�OHJDO�REOLJDWLRQ�WR�VXEPLW�WR�D�EUHDWKDO\]HU�WHVW��6WDWH�Y��
0DFXN�����1�-���������$��G�����������
1R�ULJKW�WR�DWWRUQH\�RU�0LUDQGD�ZDUQLQJV²7KHUH�LV�QR�ULJKW�WR�FRQVXOW�ZLWK�DQ�DWWRUQH\�RU�WR�
EH�DGYLVHG�RI�0LUDQGD�ZDUQLQJV�SULRU�WR�VXEPLWWLQJ�WR�D�EUHDWKDO\]HU�WHVW��6WDWH�Y��/HDYLWW������
1�-�����������$��G������������

$SSHOODWH�'LYLVLRQ�
1R�ULJKW�WR�DWWRUQH\�RU�0LUDQGD�ZDUQLQJV²6LQFH�WKH�SODLQ�ODQJXDJH�RI�1�-�6�$������������D�
�³LQGLFDWHV�WKDW�DQ\RQH�GULYLQJ�D�PRWRU�YHKLFOH�LQ�WKLV�6WDWH�µVKDOO�EH�GHHPHG�WR�KDYH�JLYHQ�KLV�
FRQVHQW�WR�WKH�WDNLQJ�RI�VDPSOHV�RI�KLV�EUHDWK�¶�GHIHQGDQW�PD\�QRW�DVVHUW�WKDW�KH�KDG�D�ULJKW�WR�
FRQVXOW�ZLWK�FRXQVHO�EHIRUH�VXEPLWWLQJ�WR�EUHDWKDO\]HU�WHVWLQJ�´�6WDWH�Y��*UHHQ������1�-��6XSHU��
��������������$��G������$SS��'LY���������
1R�ULJKW�WR�FRQVXOW�ZLWK�DWWRUQH\²7KHUH�LV�QR�ULJKW�E\�D�GHIHQGDQW�WR�FRQVXOW�ZLWK�DQ�DWWRUQH\�
IRU�OHJDO�DGYLFH�SULRU�WR�VXEPLWWLQJ�WR�D�EUHDWKDO\]HU�WHVW��6WDWH�Y��3DQGROL������1�-��6XSHU���������
$��G�����$SS��'LY���������
,PSOLHG�FRQVHQW²$�GHIHQGDQW�KDV�QR�OHJDO�ULJKW�WR�UHIXVH�WR�WDNH�WKH�EUHDWK�WHVW�EHFDXVH�GULYLQJ�
XSRQ�WKH�KLJKZD\�DFWV�DV�KLV�FRQVHQW�WR�WKH�WDNLQJ�RI�VDPSOHV�RI�KLV�EUHDWK��6WDWH�Y��.HQGHUVNL��
���1�-��6XSHU�����������$��G������$SS��'LY��������
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&KDSWHU����±�5LJKW�WR�DQ�,QGHSHQGHQW�7HVW
�

5,*+7�72�$1�,1'(3(1'(17�7(67�
1�-��6XSUHPH�&RXUW�

1R�DEVROXWH�ULJKW�WR�EH�UHOHDVHG²,W�LV�UHDVRQDEOH�IRU�WKH�SROLFH�WR�UHOHDVH�D�VXVSHFWHG�GUXQN�
GULYHU�RQO\�WR�D�UHVSRQVLEOH�IULHQG�RU�IDPLO\�PHPEHU��7KHUH�LV�QR�DEVROXWH�ULJKW�WR�EH�UHOHDVHG��
6WDWH�Y��*UHHOH\������1�-����������$��G�������������

$SSHOODWH�'LYLVLRQ�
1RW�DQ�HOHPHQW�RI�':,²3URRI�RI�FRPSOLDQFH�ZLWK�WKH�VWDWXWRU\�UHTXLUHPHQW�RI�LQIRUPLQJ�
D�GHIHQGDQW�RI�WKH�ULJKW�WR�DQ�LQGHSHQGHQW�WHVW�LV�QRW�DQ�HOHPHQW�RI�SURRI�LQ�D�GUXQN�GULYLQJ�
SURVHFXWLRQ��6WDWH�Y��+RZDUG������1�-��6XSHU�����������$��G������$SS��'LY���������
3ROLFH�SROLF\�IRU�LQGHSHQGHQW�WHVWV²$�GHIHQGDQW�PD\�VXFFHVVIXOO\�FKDOOHQJH�WKH�LQWURGXFWLRQ�
RI�D�EUHDWKDO\]HU�H[DPLQDWLRQ�ZKHQ�KH�RU�VKH�³LV�LQIRUPHG�RI�KLV�ULJKW�WR�KDYH�DQ�LQGHSHQGHQW�
H[DPLQDWLRQ�DQG�DWWHPSWV�WR�WDNH�DGYDQWDJH�RI�WKDW�ULJKW��EXW�LV�QRW�DIIRUGHG�D�PHDQLQJIXO�
RSSRUWXQLW\�WR�KDYH�WKH�LQGHSHQGHQW�WHVW�FRQGXFWHG��7KDW�LV��LW�PXVW�EH�VKRZQ�WKDW�WKH�DEVHQFH�
RI�HVWDEOLVKHG�SROLFH�SURFHGXUHV�KDV�LQWHUIHUHG�ZLWK�RU�WKZDUWHG�GHIHQGDQW¶V�DWWHPSW�WR�H[HUFLVH�
WKH�ULJKW�WR�DQ�LQGHSHQGHQW�H[DPLQDWLRQ�´�,Q�WKLV�FDVH��WKH�DUUHVWLQJ�RIILFHU¶V�VXPPRQLQJ�RI�
WKH�FDE�LPPHGLDWHO\�XSRQ�FRPSOHWLQJ�WKH�EUHDWKDO\]HU�WHVWV�RQ�GHIHQGDQW��WDNHQ�LQ�FRQMXQFWLRQ�
ZLWK�KLV�SULRU�DGYLFH�WR�GHIHQGDQW�FRQFHUQLQJ�WKH�ULJKW�WR�DQ�LQGHSHQGHQW�WHVW��ZDV�DOO�WKDW�ZDV�
QHFHVVDU\�WR�IXUWKHU�GHIHQGDQW¶V�H[HUFLVH�RI�KLV�ULJKW��5DWKHU�WKDQ�VHHN�DQ�LQGHSHQGHQW�EORRG�WHVW��
WKH�GHIHQGDQW�XVHG�WKH�FDE�WR�WDNH�KLPVHOI�KRPH��7KXV��WKHUH�ZDV�QR�WKZDUWLQJ�RI�GHIHQGDQW¶V�
ULJKW�WR�KDYH�DQ�LQGHSHQGHQW�WHVW��,W�LV�RQO\�ZKHUH�WKH�DEVHQFH�RI�SROLFH�SURFHGXUHV�LQWHUIHUH�ZLWK�
GHIHQGDQW¶V�DWWHPSW�WR�H[HUFLVH�KLV�VWDWXWRU\�ULJKW�WKDW�UHOLHI�PXVW�EH�JLYHQ��6WDWH�Y��-DONLHZLF]��
����1�-��6XSHU�������������������$��G������$SS��'LY���������
$�SROLFH�³SROLF\�WKDW�DOORZV�D�GHIHQGDQW�WR�FRQWDFW�KLV�DWWRUQH\�RU�IDPLO\�PHPEHU�E\�WHOHSKRQH�
DQG�WR�EH�UHOHDVHG�WR�VXFK�DQ�HVFRUW�LQ�IXUWKHUDQFH�RI�WKH�GHIHQGDQW¶V�H[HUFLVH�RI�KLV�RU�KHU�ULJKW�
WR�DUUDQJH�IRU�LQGHSHQGHQW�WHVWLQJ�GRHV��LQ�RXU�YLHZ��SURYLGH�D�SURFHGXUH�DIIRUGLQJ�WKH�GHIHQGDQW�
UHDVRQDEOH�DFFHVV�WR�VXFK�WHVWLQJ�´�6WDWH�Y��(WWRUH������1�-��6XSHU��������������$��G�������$SS��
'LY���������
6XSSUHVVLRQ�RI�EUHDWKDO\]HU�UHVXOWV²$�GHIHQGDQW�PD\�VXFFHVVIXOO\�FKDOOHQJH�WKH�LQWURGXFWLRQ�
RI�D�EUHDWKDO\]HU�H[DPLQDWLRQ�ZKHQ�KH�RU�VKH�LV�LQIRUPHG�RI�WKH�VWDWXWRU\�ULJKW�WR�WDNH�DQ�
LQGHSHQGHQW�H[DPLQDWLRQ��DQG�DWWHPSWV�WR�WDNH�DGYDQWDJH�RI�WKDW�ULJKW��EXW�LV�QRW�DFFRUGHG�D�
PHDQLQJIXO�RSSRUWXQLW\�WR�KDYH�DQ�LQGHSHQGHQW�WHVW�FRQGXFWHG��6WDWH�Y��+LFNV������1�-��6XSHU��
���������$��G������$SS��'LY���������
1R�SROLFH�GXW\�WR�DUUDQJH�IRU�LQGHSHQGHQW�WHVW²7KHUH�LV�QR�GXW\�H[SUHVVHG�XQGHU�1�-�6�$��
��������D��IRU�WKH�SROLFH�WR�DUUDQJH�IRU�DQ�LQGHSHQGHQW�WHVW�IRU�D�GHIHQGDQW�FKDUJHG�ZLWK�GUXQN�
GULYLQJ��6WDWH�Y��:HEHU������1�-��6XSHU�����������$��G������$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
6XSSUHVVLRQ�RI�EUHDWK�WHVW�UHVXOWV²:KHUH�WKH�HYLGHQFH�GHPRQVWUDWHV�WKDW�WKH�SROLFH�WKZDUWHG�
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GHIHQGDQW¶V�RSSRUWXQLW\�WR�DUUDQJH�D�PHDQLQJIXO�LQGHSHQGHQW�EORRG�WHVW��WKH�DSSURSULDWH�VDQFWLRQ�
LV�D�VXSSUHVVLRQ�RI�WKH�EORRG�WHVW�UHVXOWV��+RZHYHU��D�GHIHQGDQW�PD\�VWLOO�EH�IRXQG�JXLOW\�EDVHG�
XSRQ�REVHUYDWLRQ�HYLGHQFH�WKDW�KH�RSHUDWHG�KLV�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�
DOFRKRO��6WDWH�Y��%URDGOH\������1�-��6XSHU�����������$��G�������/DZ�'LY���������
7KZDUWHG�RSSRUWXQLW\�IRU�DQ�LQGHSHQGHQW�WHVW²%UHDWKDO\]HU�WHVW�UHVXOWV�PD\�EH�H[FOXGHG�
ZKHQ�WKH�SROLFH�IDLO�LQ�WKHLU�REOLJDWLRQ�WR�DIIRUG�D�GHIHQGDQW�D�UHDVRQDEOH�RSSRUWXQLW\�WR�WDNH�DQ�
LQGHSHQGHQW�WHVW��6WDWH�Y��1LFDVWUR������1�-��6XSHU�����������$��G������/DZ�'LY���������
,QDELOLW\�WR�XQGHUVWDQG�(QJOLVK²³$EVHQW�D�YDOLG�FRQVWLWXWLRQDO�DUJXPHQW´��WKH�HYLGHQFH�
REWDLQHG�E\�D�EUHDWK�WHVW�VKRXOG�QRW�EH�H[FOXGHG�EHFDXVH�WKH�GHIHQGDQW�³GLG�QRW�XQGHUVWDQG�KLV�
VWDWXWRU\�ULJKW�WR�KDYH�DQ�LQGHSHQGHQW�WHVW�SHUIRUPHG�E\�D�SHUVRQ�RI�KLV�FKRRVLQJ�DIWHU�KH�KDG�
EHHQ�LQIRUPHG�RI�WKLV�ULJKW��$OO�RSHUDWRUV�RI�PRWRU�YHKLFOHV�JLYH�WKHLU�LPSOLHG�FRQVHQW�WR�VXEPLW�
WR�EUHDWKDO\]HU�WHVWV��>&LWDWLRQ�RPLWWHG�@7R�ILQG�WKDW�WKLV�FRQVHQW�FDQ�EH�QHJDWHG�E\�D�GHIHQGDQW¶V�
FODLP�WKDW�KH�GLG�QRW�XQGHUVWDQG�KLV�VWDWXWRU\�ULJKW�WR�KDYH�DQ�LQGHSHQGHQW�WHVW�SHUIRUPHG�
ZRXOG�GHIHDW�WKH�SXUSRVH�RI�WKH�VWDWXWH��:KHUH�WKH�6WDWH�KDV�JUDQWHG�DQ�LQGLYLGXDO�WKH�SULYLOHJH�
RI�GULYLQJ�RQ�LWV�KLJKZD\V��WKH�EXUGHQ�PXVW�EH�RQ�WKH�LQGLYLGXDO�WR�XQGHUVWDQG�WKH�ODZV�DQG�
UHJXODWLRQV�LQ�IXUWKHUDQFH�RI�WKDW�SULYLOHJH�´�6WDWH�Y��1XQH]������1�-��6XSHU��������������$��G�
�����&RXQW\�&W���������
'HOD\�DWWULEXWHG�WR�GHIHQGDQW²$�SROLFH�GHSDUWPHQW�QHHG�QRW�DVVXPH�WKH�UHVSRQVLELOLW\�RU�
PXVW�DVVLVW�D�GHIHQGDQW�LQ�KLV�DUUDQJHPHQWV�IRU�DQ�LQGHSHQGHQW�WHVW�RU�WUDQVSRUW�D�GHIHQGDQW�WR�D�
GRFWRU�RU�WR�DQ�LQGHSHQGHQW�ODERUDWRU\�IRU�D�EORRG�WHVW��6WDWH�Y��+XGHV������1�-��6XSHU�����������
$��G������&RXQW\�&W���������
3ROLFH�SURFHGXUHV²7KH�LPSOLHG�FRQVHQW�VWDWXWH�³LV�VLOHQW�DV�WR�DQ\�JLYHQ�SURFHGXUH�WR�EH�
HPSOR\HG�LQ�VHFXULQJ�DQ�LQGHSHQGHQW�DQDO\VLV�RI�D�GHIHQGDQW¶V�EORRG��7KH�SROLFH�FRXOG��DV�
ZDV�GRQH�LQ�WKLV�FDVH��H[WHQG�WKH�XVH�RI�WKH�WHOHSKRQH�WR�D�GHIHQGDQW��2Q�WKH�RWKHU�KDQG��D�
GHIHQGDQW�FRXOG�LQGLFDWH�KLV�FKRLFH�RI�D�SK\VLFLDQ�WR�WKH�SROLFH�ZKR��LQ�WXUQ��ZRXOG�PDNH�WKH�
QHFHVVDU\�DUUDQJHPHQWV��7KHVH�DQG�RWKHU�UHDVRQDEOH�PHDQV�FRXOG�EH�HPSOR\HG�LQ�WKH�DEVHQFH�
RI�DQ\�SUHFLVHO\�GHILQHG�SURFHGXUH�LQ�WKH�VWDWXWH��:KHUH�D�VWDWXWH�FRQIHUV�FHUWDLQ�ULJKWV�XSRQ�
D�GHIHQGDQW��WKH�SROLFH�DUH�QRW�WKHUHE\�GHQLHG�WKH�DXWKRULW\�WR�HVWDEOLVK�UHDVRQDEOH�UHJXODWLRQV�
LQ�LPSOHPHQWDWLRQ�RI�WKHVH�ULJKWV��WKH\�DUH��SHUIRUFH��FKDUJHG�ZLWK�WKH�GXW\�RI�SURPXOJDWLQJ�
UHDVRQDEOH�SURFHGXUHV�WR�YRXFKVDIH�VXFK�ULJKWV�WR�D�GHIHQGDQW�´�6WDWH�Y��+XGHV������1�-��6XSHU��
���������$��G������&RXQW\�&W��������
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&KDSWHU����±�3ODFH�RI�2SHUDWLRQ
�

$SSHOODWH�'LYLVLRQ�
4XDVL�3XEOLF�DUHDV��$SDUWPHQW�FRPSOH[�SDUNLQJ�JDUDJH�±�$�SULYDWH�SDUNLQJ�JDUDJH�
FRPVWLWXWHV�D�TXDVL�SXEOLF�DUHD�IRU�WKH�SXUSRVH�RI�WKH�,PSOLHG�&RQVHQW�6WDWXWH��6WDWH�Y��%HUWUDQG��
����1�-��6XSHU�����������$��G������$SS��'LY���������
4XDVL�3XEOLF�DUHDV²8QOLNH�WKH�GUXQN�GULYLQJ�ODZ��WKH�UHIXVDO�VWDWXWH�GRHV�QRW�DSSO\�WR�DOO�SDUWV�
RI�WKH�6WDWH��5DWKHU��WKH�REOLJDWLRQ�WR�WDNH�D�EUHDWKDO\]HU�WHVW�LV�FRQILQHG�WR�SXEOLF�URDGV��VWUHHWV��
KLJKZD\V�DQG�RWKHU�TXDVL�SXEOLF�DUHDV��7KLV�OLPLWDWLRQ�LQ�WKH�VWDWXWH�HOLPLQDWHV�WKH�UHTXLUHPHQW�
WR�WDNH�D�EUHDWKDO\]HU�WHVW�ZKHQ�WKH�LQWR[LFDWHG�RSHUDWLRQ�RFFXUV�RQ�SXUHO\�SULYDWH�SURSHUW\�WR�
ZKLFK�WKH�SXEOLF�GRHV�QRW�QRUPDOO\�KDYH�DFFHVV��7KH�EDVLV�IRU�OLPLWLQJ�WKH�WHUULWRULDO�MXULVGLFWLRQ�
RI�WKH�LPSOLHG�FRQVHQW�ODZ��PD\�EH�IRXQGHG�RQ�D�FRQFHUQ�E\�WKH�/HJLVODWXUH�DERXW�WKH�VWDWXWH
V�
FRQVWLWXWLRQDOLW\�LI�LW�ZHUH�WR�DSSO\�WR�SULYDWH�SODFHV��6WDWH�Y��*DUELQ������1�-��6XSHU������������
����$��G�������$SS��'LY��������
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3DUW���±�$SSURYHG�%UHDWK�WHVWLQJ�'HYLFHV

1�-�6�$�������������0HWKRG�RI�DQDO\VHV��DSSURYDO�RI�
WHFKQLTXHV��FHUWLILFDWLRQ�RI�DQDO\VWV��UHSRUWV��IRUPV

&KHPLFDO�DQDO\VHV�RI�WKH�DUUHVWHG�SHUVRQ
V�EUHDWK��WR�EH�FRQVLGHUHG�YDOLG�XQGHU�WKH�
SURYLVLRQV�RI�WKLV�DFW��VKDOO�KDYH�EHHQ�SHUIRUPHG�DFFRUGLQJ�WR�PHWKRGV�DSSURYHG�E\�WKH�
$WWRUQH\�*HQHUDO��DQG�E\�D�SHUVRQ�FHUWLILHG�IRU�WKLV�SXUSRVH�E\�WKH�$WWRUQH\�*HQHUDO��
7KH�$WWRUQH\�*HQHUDO�LV�DXWKRUL]HG�WR�DSSURYH�VDWLVIDFWRU\�WHFKQLTXHV�RU�PHWKRGV��WR�
DVFHUWDLQ�WKH�TXDOLILFDWLRQV�DQG�FRPSHWHQFH�RI�LQGLYLGXDOV�WR�FRQGXFW�VXFK�DQDO\VHV��DQG�WR�
PDNH�FHUWLILFDWLRQV�RI�VXFK�LQGLYLGXDOV��ZKLFK�FHUWLILFDWLRQV�VKDOO�EH�VXEMHFW�WR�WHUPLQDWLRQ�
RU�UHYRFDWLRQ�DW�WKH�GLVFUHWLRQ�RI�WKH�$WWRUQH\�*HQHUDO��7KH�$WWRUQH\�*HQHUDO�VKDOO�
SUHVFULEH�D�XQLIRUP�IRUP�IRU�UHSRUWV�RI�VXFK�FKHPLFDO�DQDO\VLV�RI�EUHDWK�WR�EH�XVHG�E\�ODZ�
HQIRUFHPHQW�RIILFHUV�DQG�RWKHUV�DFWLQJ�LQ�DFFRUGDQFH�ZLWK�WKH�SURYLVLRQV�RI�WKLV�DFW��6XFK�
IRUPV�VKDOO�EH�VHTXHQWLDOO\�QXPEHUHG��(DFK�FKLHI�RI�SROLFH��LQ�WKH�FDVH�RI�IRUPV�GLVWULEXWHG�
WR�ODZ�HQIRUFHPHQW�RIILFHUV�DQG�RWKHUV�LQ�KLV�PXQLFLSDOLW\��RU�WKH�RWKHU�RIILFHU��ERDUG��RU�
RIILFLDO�KDYLQJ�FKDUJH�RU�FRQWURO�RI�WKH�SROLFH�GHSDUWPHQW�ZKHUH�WKHUH�LV�QR�FKLHI��DQG�WKH�
'LUHFWRU�RI�WKH�'LYLVLRQ�RI�0RWRU�9HKLFOHV�DQG�WKH�6XSHULQWHQGHQW�RI�6WDWH�3ROLFH��LQ�WKH�
FDVH�RI�VXFK�IRUPV�GLVWULEXWHG�WR�ODZ�HQIRUFHPHQW�RIILFHUV�DQG�RWKHU�SHUVRQQHO�LQ�WKHLU�
GLYLVLRQV��VKDOO�EH�UHVSRQVLEOH�IRU�WKH�IXUQLVKLQJ�DQG�SURSHU�GLVSRVLWLRQ�RI�VXFK�XQLIRUP�
IRUPV��(DFK�VXFK�UHVSRQVLEOH�SDUW\�VKDOO�SUHSDUH�RU�FDXVH�WR�EH�SUHSDUHG�VXFK�UHFRUGV�DQG�
UHSRUWV�UHODWLQJ�WR�VXFK�XQLIRUP�IRUPV�DQG�WKHLU�GLVSRVLWLRQ�LQ�VXFK�PDQQHU�DQG�DW�VXFK�
WLPHV�DV�WKH�$WWRUQH\�*HQHUDO�VKDOO�SUHVFULEH�
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&KDSWHU����±�$XWKRUL]HG�'HYLFHV�±�,Q�
*HQHUDO

�
/HDGLQJ�&DVHV�

1�-��6XSUHPH�&RXUW�
6WDWH�SROLFH�SHULRGLF�LQVSHFWLRQ�SURFHGXUHV²7KH�DFWLRQ�RI�WKH�6WDWH�3ROLFH�LQ�VHWWLQJ�IRUWK�
SURFHGXUHV�WR�WHVW�EUHDWKDO\]HU�PDFKLQHV�LV�PRUH�OLNH�DQ�LQWUD�DJHQF\�PHPRUDQGXP�WKDQ�
UXOHPDNLQJ��$FFRUGLQJO\��WKH�6WDWH�3ROLFH�SURFHGXUHV�IRU�WKH�SHULRGLF�LQVSHFWLRQ�DQG�WHVWLQJ�
RI�EUHDWKDO\]HUV�GRHV�QRW�FRQVWLWXWH�UXOH�PDNLQJ�ZKLFK�LV�QRUPDOO\�VXEMHFW�WR�SURPXOJDWLRQ�
UHTXLUHPHQWV�RI�$GPLQLVWUDWLYH�3URFHGXUH�$FW��6WDWH�Y��*DUWKH������1�-���������$��G�������������
$XWKRUL]HG�EUHDWKDO\]HU�PRGHOV²7KH�6PLWK�DQG�:HVVRQ�%UHDWKDO\]HU�0RGHOV�³����DQG�
���$�DUH�VFLHQWLILFDOO\�UHOLDEOH�IRU�WKH�SXUSRVH�RI�GHWHUPLQLQJ�WKH�FRQWHQW�RI�EORRG�DOFRKRO�´�
,Q�DGGLWLRQ��WKH�UHVXOWV�RI�D�EUHDWKDO\]HU�WHVW�DUH�JHQHUDOO\�DGPLVVLEOH�LQ�HYLGHQFH�ZKHQ�WKH�
EUHDWKDO\]HU�LQVWUXPHQW�³LV�LQ�SURSHU�ZRUNLQJ�RUGHU��LV�DGPLQLVWHUHG�E\�D�TXDOLILHG�RSHUDWRU�
DQG�LV�XVHG�LQ�DFFRUGDQFH�ZLWK�DFFHSWHG�SURFHGXUHV��DQG�WKDW�VXFK�UHVXOWV�PD\��XSRQ�WKH�
HVWDEOLVKPHQW�RI�WKHVH�FRQGLWLRQV��IRUP�WKH�EDVLV�XSRQ�ZKLFK�D�FRQYLFWLRQ�RI�YLRODWLQJ�1�-�6�$��
��������PD\�EH�REWDLQHG�´�5RPDQR�Y��.LPPHOPDQ�����1�-��������������$��G����������

$SSHOODWH�'LYLVLRQ�
6HTXHQWLDOO\�QXPEHUHG�IRUPV²7KH�IDLOXUH�E\�WKH�SROLFH�WR�IROORZ�WKH�VWDWXWRU\�SURYLVLRQ�
FRQFHUQLQJ�VHTXHQWLDO�QXPEHULQJ�RI�DOFRKRO�LQIOXHQFH�UHSRUWV�GRHV�QRW�MXVWLI\�WKH�VXSSUHVVLRQ�RI�
EUHDWK�WHVW�UHVXOWV��6WDWH�Y��-RUQ������1�-��6XSHU�����������$��G������$SS��'LY��������>)1��@�
%UHDWKDO\]HU�0RGHO����²³1�-�$�&������������H[SUHVVO\�SURYLGHV�WKDW�WKH�$WWRUQH\�*HQHUDO�
KDV�DSSURYHG�WKH�µ%UHDWKDO\]HU��0RGHO�����¶�´�6WDWH�Y��6DPDUHO������1�-��6XSHU�����������$��G�
����$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
6HTXHQWLDOO\�QXPEHUHG�IRUPV²³1R�FRQVWLWXWLRQDO�ULJKWV�DUH�GHQLHG�E\�WKH�ODFN�RI�VHTXHQWLDOO\�
QXPEHUHG�IRUPV�´�6WDWH�Y��+XGHV������1�-��6XSHU�����������$��G������&RXQW\�&W��������
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3DUW���±5HIXVDO�WR�6XEPLW�WR�%UHDWK�WHVWLQJ

1�-�6�$�����������D��5HIXVDO�WR�VXEPLW�WR�FKHPLFDO�WHVW��
SHQDOWLHV
D��([FHSW�DV�SURYLGHG�LQ�VXEVHFWLRQ�E��RI�WKLV�VHFWLRQ��WKH�PXQLFLSDO�FRXUW�VKDOO�UHYRNH�WKH�
ULJKW�WR�RSHUDWH�D�PRWRU�YHKLFOH�RI�DQ\�RSHUDWRU�ZKR��DIWHU�EHLQJ�DUUHVWHG�IRU�D�YLRODWLRQ�
RI�5�6���������RU�VHFWLRQ���RI�3�/�������F�������&��������������VKDOO�UHIXVH�WR�VXEPLW�WR�D�
WHVW�SURYLGHG�IRU�LQ�VHFWLRQ���RI�3�/�������F�������&������������ZKHQ�UHTXHVWHG�WR�GR�VR��
IRU�QRW�OHVV�WKDQ�VHYHQ�PRQWKV�RU�PRUH�WKDQ�RQH�\HDU�XQOHVV�WKH�UHIXVDO�ZDV�LQ�FRQQHFWLRQ�
ZLWK�D�VHFRQG�RIIHQVH�XQGHU�WKLV�VHFWLRQ��LQ�ZKLFK�FDVH�WKH�UHYRFDWLRQ�SHULRG�VKDOO�EH�
IRU�WZR�\HDUV�RU�XQOHVV�WKH�UHIXVDO�ZDV�LQ�FRQQHFWLRQ�ZLWK�D�WKLUG�RU�VXEVHTXHQW�RIIHQVH�
XQGHU�WKLV�VHFWLRQ�LQ�ZKLFK�FDVH�WKH�UHYRFDWLRQ�VKDOO�EH�IRU�WHQ�\HDUV��$�FRQYLFWLRQ�RU�
DGPLQLVWUDWLYH�GHWHUPLQDWLRQ�RI�D�YLRODWLRQ�RI�D�ODZ�RI�D�VXEVWDQWLDOO\�VLPLODU�QDWXUH�LQ�
DQRWKHU�MXULVGLFWLRQ��UHJDUGOHVV�RI�ZKHWKHU�WKDW�MXULVGLFWLRQ�LV�D�VLJQDWRU\�WR�WKH�,QWHUVWDWH�
'ULYHU�/LFHQVH�&RPSDFW�SXUVXDQW�WR�3�/�������F������&�����'���HW�VHT����VKDOO�FRQVWLWXWH�D�
SULRU�FRQYLFWLRQ�XQGHU�WKLV�VHFWLRQ�

7KH�PXQLFLSDO�FRXUW�VKDOO�GHWHUPLQH�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�ZKHWKHU�WKH�
DUUHVWLQJ�RIILFHU�KDG�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�WKH�SHUVRQ�KDG�EHHQ�GULYLQJ�RU�ZDV�
LQ�DFWXDO�SK\VLFDO�FRQWURO�RI�D�PRWRU�YHKLFOH�RQ�WKH�SXEOLF�KLJKZD\V�RU�TXDVL�SXEOLF�DUHDV�
RI�WKLV�6WDWH�ZKLOH�WKH�SHUVRQ�ZDV�XQGHU�WKH�LQIOXHQFH�RI�LQWR[LFDWLQJ�OLTXRU�RU�D�QDUFRWLF��
KDOOXFLQRJHQLF��RU�KDELW�SURGXFLQJ�GUXJ�RU�PDULMXDQD��ZKHWKHU�WKH�SHUVRQ�ZDV�SODFHG�
XQGHU�DUUHVW��LI�DSSURSULDWH��DQG�ZKHWKHU�KH�UHIXVHG�WR�VXEPLW�WR�WKH�WHVW�XSRQ�UHTXHVW�RI�
WKH�RIILFHU��DQG�LI�WKHVH�HOHPHQWV�RI�WKH�YLRODWLRQ�DUH�QRW�HVWDEOLVKHG��QR�FRQYLFWLRQ�VKDOO�
LVVXH��,Q�DGGLWLRQ�WR�DQ\�RWKHU�UHTXLUHPHQWV�SURYLGHG�E\�ODZ��D�SHUVRQ�ZKRVH�RSHUDWRU
V�
OLFHQVH�LV�UHYRNHG�IRU�UHIXVLQJ�WR�VXEPLW�WR�D�WHVW�VKDOO�EH�UHIHUUHG�WR�DQ�,QWR[LFDWHG�'ULYHU�
5HVRXUFH�&HQWHU�HVWDEOLVKHG�E\�VXEVHFWLRQ��I��RI�5�6���������DQG�VKDOO�VDWLVI\�WKH�VDPH�
UHTXLUHPHQWV�RI�WKH�FHQWHU�IRU�UHIXVDO�WR�VXEPLW�WR�D�WHVW�DV�SURYLGHG�IRU�LQ�VHFWLRQ���RI�
3�/�������F�������&������������LQ�FRQQHFWLRQ�ZLWK�D�ILUVW��VHFRQG��WKLUG�RU�VXEVHTXHQW�
RIIHQVH�XQGHU�WKLV�VHFWLRQ�WKDW�PXVW�EH�VDWLVILHG�E\�D�SHUVRQ�FRQYLFWHG�RI�D�FRPPHQVXUDWH�
YLRODWLRQ�RI�WKLV�VHFWLRQ��RU�EH�VXEMHFW�WR�WKH�VDPH�SHQDOWLHV�DV�VXFK�D�SHUVRQ�IRU�IDLOXUH�
WR�GR�VR��)RU�D�ILUVW�RIIHQVH��WKH�UHYRFDWLRQ�PD\�EH�FRQFXUUHQW�ZLWK�RU�FRQVHFXWLYH�WR�DQ\�
UHYRFDWLRQ�LPSRVHG�IRU�D�FRQYLFWLRQ�XQGHU�WKH�SURYLVLRQV�RI�5�6���������DULVLQJ�RXW�RI�WKH�
VDPH�LQFLGHQW��)RU�D�VHFRQG�RU�VXEVHTXHQW�RIIHQVH��WKH�UHYRFDWLRQ�VKDOO�EH�FRQVHFXWLYH�WR�
DQ\�UHYRFDWLRQ�LPSRVHG�IRU�D�FRQYLFWLRQ�XQGHU�WKH�SURYLVLRQV�RI�5�6����������,Q�DGGLWLRQ�
WR�LVVXLQJ�D�UHYRFDWLRQ��H[FHSW�DV�SURYLGHG�LQ�VXEVHFWLRQ�E��RI�WKLV�VHFWLRQ��WKH�PXQLFLSDO�
FRXUW�VKDOO�ILQH�D�SHUVRQ�FRQYLFWHG�XQGHU�WKLV�VHFWLRQ��D�ILQH�RI�QRW�OHVV�WKDQ������RU�PRUH�
WKDQ������IRU�D�ILUVW�RIIHQVH��D�ILQH�RI�QRW�OHVV�WKDQ������RU�PRUH�WKDQ��������IRU�D�VHFRQG�
RIIHQVH��DQG�D�ILQH�RI��������IRU�D�WKLUG�RU�VXEVHTXHQW�RIIHQVH��7KH�SHUVRQ�DOVR�VKDOO�EH�
UHTXLUHG�WR�LQVWDOO�DQ�LJQLWLRQ�LQWHUORFN�GHYLFH�SXUVXDQW�WR�WKH�SURYLVLRQV�RI�3�/�������F��
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�����&������������HW�DO���
E��)RU�D�ILUVW�RIIHQVH��WKH�ILQH�LPSRVHG�XSRQ�WKH�FRQYLFWHG�SHUVRQ�VKDOO�EH�QRW�OHVV�WKDQ������
RU�PRUH�WKDQ��������DQG�WKH�SHULRG�RI�OLFHQVH�VXVSHQVLRQ�VKDOO�EH�QRW�OHVV�WKDQ�RQH�\HDU�
RU�PRUH�WKDQ�WZR�\HDUV��IRU�D�VHFRQG�RIIHQVH��D�ILQH�RI�QRW�OHVV�WKDQ��������RU�PRUH�WKDQ�
�������DQG�D�OLFHQVH�VXVSHQVLRQ�IRU�D�SHULRG�RI�IRXU�\HDUV��DQG�IRU�D�WKLUG�RU�VXEVHTXHQW�
RIIHQVH��D�ILQH�RI��������DQG�D�OLFHQVH�VXVSHQVLRQ�IRU�D�SHULRG�RI����\HDUV�ZKHQ�D�YLRODWLRQ�RI�
WKLV�VHFWLRQ�RFFXUV�ZKLOH��
����RQ�DQ\�VFKRRO�SURSHUW\�XVHG�IRU�VFKRRO�SXUSRVHV�ZKLFK�LV�RZQHG�E\�RU�OHDVHG�WR�DQ\�
HOHPHQWDU\�RU�VHFRQGDU\�VFKRRO�RU�VFKRRO�ERDUG��RU�ZLWKLQ�������IHHW�RI�VXFK�VFKRRO�
SURSHUW\��
����GULYLQJ�WKURXJK�D�VFKRRO�FURVVLQJ�DV�GHILQHG�LQ�5�6��������LI�WKH�PXQLFLSDOLW\��E\�
RUGLQDQFH�RU�UHVROXWLRQ��KDV�GHVLJQDWHG�WKH�VFKRRO�FURVVLQJ�DV�VXFK��RU�
����GULYLQJ�WKURXJK�D�VFKRRO�FURVVLQJ�DV�GHILQHG�LQ�5�6��������NQRZLQJ�WKDW�MXYHQLOHV�DUH�
SUHVHQW�LI�WKH�PXQLFLSDOLW\�KDV�QRW�GHVLJQDWHG�WKH�VFKRRO�FURVVLQJ�DV�VXFK�E\�RUGLQDQFH�RU�
UHVROXWLRQ�

$�PDS�RU�WUXH�FRS\�RI�D�PDS�GHSLFWLQJ�WKH�ORFDWLRQ�DQG�ERXQGDULHV�RI�WKH�DUHD�RQ�RU�
ZLWKLQ�������IHHW�RI�DQ\�SURSHUW\�XVHG�IRU�VFKRRO�SXUSRVHV�ZKLFK�LV�RZQHG�E\�RU�OHDVHG�
WR�DQ\�HOHPHQWDU\�RU�VHFRQGDU\�VFKRRO�RU�VFKRRO�ERDUG�SURGXFHG�SXUVXDQW�WR�VHFWLRQ���
RI�3�/�������F�������&��&�������PD\�EH�XVHG�LQ�D�SURVHFXWLRQ�XQGHU�SDUDJUDSK�����RI�WKLV�
VXEVHFWLRQ�

,W�VKDOO�QRW�EH�UHOHYDQW�WR�WKH�LPSRVLWLRQ�RI�VHQWHQFH�SXUVXDQW�WR�SDUDJUDSK�����RU�����RI�WKLV�
VXEVHFWLRQ�WKDW�WKH�GHIHQGDQW�ZDV�XQDZDUH�WKDW�WKH�SURKLELWHG�FRQGXFW�WRRN�SODFH�ZKLOH�
RQ�RU�ZLWKLQ�������IHHW�RI�DQ\�VFKRRO�SURSHUW\�RU�ZKLOH�GULYLQJ�WKURXJK�D�VFKRRO�FURVVLQJ��
1RU�VKDOO�LW�EH�UHOHYDQW�WR�WKH�LPSRVLWLRQ�RI�VHQWHQFH�WKDW�QR�MXYHQLOHV�ZHUH�SUHVHQW�RQ�WKH�
VFKRRO�SURSHUW\�RU�FURVVLQJ�]RQH�DW�WKH�WLPH�RI�WKH�RIIHQVH�RU�WKDW�WKH�VFKRRO�ZDV�QRW�LQ�
VHVVLRQ�

&200(17
$�SHUVRQ�ZKR�LV�FRQYLFWHG�RI�UHIXVLQJ�WR�VXEPLW�WR�D�EUHDWKDO\]HU�WHVW�PXVW�SD\�DGGLWLRQDO�
PRQHWDU\�VDQFWLRQV�EH\RQG�WKH�ILQH�LPSRVHG�XSRQ�FRQYLFWLRQ��7KHVH�LQFOXGH�D������'UXQN�
'ULYLQJ�(QIRUFHPHQW�)XQG�6XUFKDUJH�XQGHU�1�-�6�$������������DQG�FRXUW�FRVWV�RI�����LPSRVHG�
XQGHU�1�-�6�$����$������$QRWKHU����PXVW�EH�DGGHG�WR�WKH�ILQH�DV�ZHOO�XQGHU�1�-�6�$����������G��
WR��K���7KH�9LROHQW�&ULPHV�$VVHVVPHQW��6DIH�1HLJKERUKRRGV�$VVHVVPHQW�DQG�RWKHU�SHQDOWLHV�
DVVRFLDWHG�ZLWK�D�GUXQN�GULYLQJ�FRQYLFWLRQ�GR�QRW�DSSO\�WR�WKH�UHIXVDO�RIIHQVH��
&ROODWHUDO�FRQVHTXHQFHV�LQFOXGH�D�������VXUFKDUJH�SD\DEOH�WR�WKH�'09�E\�YLUWXH�RI�1�-�6�$��
�����$����E�����E��DQG�QLQH�LQVXUDQFH�HOLJLELOLW\�SRLQWV�WR�EH�DVVHVVHG�E\�WKH�GHIHQGDQW
V�
RZQ�LQVXUDQFH�FRPSDQ\�XQGHU�1�-�$�&�����������DSSHQGL[���,Q�WKH�HYHQW�WKDW�WKH�GHIHQGDQW�LV�
FRQYLFWHG�RI�ERWK�GUXQN�GULYLQJ�DQG�UHIXVDO��WKHUH�ZLOO�EH�RQO\�RQH�VXUFKDUJH�RI�������LPSRVHG�
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&KDSWHU����±�$FWV�&RQVWXWLQJ�D�5HIXVDO
�

1�-��6XSUHPH�&RXUW�
3DUDJUDSK���²,W�LV�RQO\�QHFHVVDU\�WR�UHDG�WKH�VHFRQG�SRUWLRQ�RI�SDUDJUDSK����ZKHQ�D�VXEMHFW�
HLWKHU�RIIHUV�FRQGLWLRQDO�DVVHQW�WR�VXEPLWWLQJ�D�EUHDWK�VDPSOH�RU�ZKHQ�WKH�FRQVHQW�LV�DPELJXRXV��
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(OHPHQWV�RI�WKH�UHIXVDO�RIIHQVH²³$�FDUHIXO�UHDGLQJ�RI�WKH�WZR�VWDWXWHV�>1�-�6�$������������
DQG�1�-�6�$�����������D@�UHYHDOV�IRXU�HVVHQWLDO�HOHPHQWV�WR�VXVWDLQ�D�UHIXVDO�FRQYLFWLRQ������WKH�
DUUHVWLQJ�RIILFHU�KDG�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�GHIHQGDQW�KDG�EHHQ�GULYLQJ�RU�ZDV�LQ�DFWXDO�
SK\VLFDO�FRQWURO�RI�D�PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�RU�GUXJV������GHIHQGDQW�
ZDV�DUUHVWHG�IRU�GULYLQJ�ZKLOH�LQWR[LFDWHG������WKH�RIILFHU�UHTXHVWHG�GHIHQGDQW�WR�VXEPLW�WR�D�
FKHPLFDO�EUHDWK�WHVW�DQG�LQIRUPHG�GHIHQGDQW�RI�WKH�FRQVHTXHQFHV�RI�UHIXVLQJ�WR�GR�VR��DQG�����
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D�ODQJXDJH�KH�FDQ�XQGHUVWDQG��7KH�GHIHQGDQW�PXVW�EHDU�WKH�EXUGHQ�RI�UDLVLQJ�WKLV�LVVXH�DV�
D�GHIHQVH��0RUHRYHU��LW�LV�QRW�D�GHIHQVH�WR�FODLP�WKDW�WKH�GHIHQGDQW�ZDV�WRR�LQWR[LFDWHG�WR�
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EUHDWK�WHVW��WKH�RIILFHU�PXVW�KDYH�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�WKH�VXEMHFW�SHUVRQ�RSHUDWHG�D�
PRWRU�YHKLFOH�ZKLOH�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO��6WDWH�Y��:ULJKW������1�-�����������$��G�����
��������
$WWHPSWHG�RSHUDWLRQ²$�SHUVRQ�ZKR�LV�XQGHU�WKH�LQIOXHQFH�RI�DOFRKRO�ZKR�XQVXFFHVVIXOO\�
DWWHPSWV�WR�RSHUDWH�D�PRWRU�YHKLFOH�PXVW�VXEPLW�WR�D�EUHDWK�WHVW�DW�WKH�UHTXHVW�RI�WKH�SROLFH��6WDWH�
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7KH�&RQIXVLRQ�'RFWULQH²7KHUH�LV�DQ�LQKHUHQW�FRQWUDGLFWLRQ�LQ�LQIRUPLQJ�D�GHIHQGDQW�XQGHU�
0LUDQGD�WKDW�KH�JHQHUDOO\�KDV�WKH�ULJKWV�WR�UHPDLQ�VLOHQW�DQG�VSHDN�WR�DQ�DWWRUQH\�IRU�OHJDO�
DGYLFH��EXW�WKDW�WKHVH�ULJKWV�GR�QRW�DSSO\�WR�WKH�WDNLQJ�RI�D�EUHDWK�VDPSOH��7KLV�FRQWUDGLFWLRQ�
PD\�FDXVH�FRQIXVLRQ�LQ�DQ�LQWR[LFDWHG�GHIHQGDQW��$FFRUGLQJO\��D�GHIHQGDQW�PD\��XQGHU�FHUWDLQ�
OLPLWHG�IDFWXDO�FLUFXPVWDQFHV�LQWHUSRVH�D�GHIHQVH�WR�D�UHIXVDO�FKDUJH�EDVHG�XSRQ�FRQIXVLRQ��$V�
WKH�6XSUHPH�&RXUW�KDV�KHOG��³:H�UHFRJQL]H�WKDW�GHVSLWH�WKH�EHVW�RI�HIIRUWV�VRPH�FRQIXVLRQ�PD\�
UHPDLQ��:LWKRXW�UHVROYLQJ�ZKHWKHU�DQ\�GHIHQGDQW�PD\�YDOLGO\�DVVHUW�WKH�GHIHQVH��ZH�DJUHH�ZLWK�
WKH�YLHZ�H[SUHVVHG�LQ�WKH�$WWRUQH\�*HQHUDO¶V�EULHI�WKDW�WKH´�H[FOXVLYH��QDUURZ�H[FHSWLRQ�WR�WKH�
JHQHUDO�UXOH�WKDW�UHIXVDOV�FDQQRW�EH�YDOLGO\�MXVWLILHG��³ZRXOG�KDYH�WR�EH�SUHPLVHG�RQ�D�UHFRUG�
GHYHORSHG�E\�D�GHIHQGDQW�WR�VKRZ�WKDW�KH�KDG�LQGHHG�EHHQ�FRQIXVHG��:H�DOVR�DJUHH�WKDW�LW�LV�
HQWLUHO\�DSSURSULDWH�WKDW�D�GHIHQGDQW�EHDU�WKH�EXUGHQ�RI�SHUVXDVLRQ�LI�KH�ZLVKHV�WR�HVWDEOLVK�D�
FRQIXVLRQ�FODLP��:H�VXVSHFW�WKDW�LQ�PRVW�FDVHV�WKH�GHIHQGDQW�PDNHV�D�PRUH�SUDFWLFDO�UDWKHU�WKDQ�
OHJDO�MXGJPHQW�DERXW�H[HUFLVLQJ�WKH�VWDWXWRU\�ULJKW�WR�UHIXVH�D�EORRG�DOFRKRO�WHVW�LQ�OLJKW�RI�WKH�
JHQHUDOO\�NQRZQ�FRQVHTXHQFHV�´�6WDWH�Y��/HDYLWW������1�-����������������$��G�������������
$GYHUVH�LQIHUHQFH²7KH�WULDO�FRXUW�PD\�GUDZ�DQ�DGYHUVH�LQIHUHQFH�RI�JXLOW�RQ�D�GUXQN�GULYLQJ�
FKDUJH�EDVHG�XSRQ�D�GHIHQGDQW¶V�UHIXVDO�WR�VXEPLW�WR�D�EUHDWKDO\]HU�WHVW��6WDWH�Y��6WHYHU������1�-��
���������$��G������������
%XUGHQ�RI�SURRI²'HVSLWH�WKH�EXUGHQ�LPSRVHG�E\�VWDWXWH��WKH�FRQVWLWXWLRQDOO\�UHTXLUHG�EXUGHQ�
RI�SURRI�LQ�D�UHIXVDO�SURVHFXWLRQ�LV�SURRI�EH\RQG�D�UHDVRQDEOH�GRXEW��6WDWH�Y��&XPPLQJV������
1�-����������$��G�������������
6XSSUHVVHG�HYLGHQFH²(YLGHQFH�WKDW�KDV�EHHQ�VXSSUHVVHG�DV�D�UHVXOW�RI�FRQVWLWXWLRQDO�YLRODWLRQV�
LV�QRW�DYDLODEOH�LQ�D�SURVHFXWLRQ�RI�D�FRPSDQLRQ�UHIXVDO�YLRODWLRQ��6WDWH�Y��%DGHVVD������1�-�������
����$���G�������������
$SSHDO�E\�SURVHFXWLRQ²'HVSLWH�WKH�VWDWXWRU\�FLYLO�EXUGHQ�RI�SURRI�UHTXLUHG�WR�SURYH�D�UHIXVDO�
YLRODWLRQ��WKH�SHQDOWLHV�DVVRFLDWHG�ZLWK�D�FRQYLFWLRQ�DUH�VR�VHYHUH�DV�WR�UHQGHU�WKH�VWDWXWH�TXDVL�
FULPLQDO�IRU�GRXEOH�MHRSDUG\�SXUSRVHV��$FFRUGLQJO\��WKH�6WDWH�PD\�QRW�SXUVXH�DQ�DSSHDO�RI�DQ�
DFTXLWWDO�RI�D�GHIHQGDQW�LQ�D�UHIXVDO�FDVH�RQ�JURXQGV�RI�GRXEOH�MHRSDUG\��6WDWH�Y��:LGPDLHU������
1�-�����������$���G�������������
(OHPHQWV�RI�RIIHQVH²7KH�6XSUHPH�&RXUW�KDV�GLYLGHG�WKH�RIIHQVH�RI�UHIXVDO�WR�VXEPLW�WR�D�
EUHDWK�WHVW�LQWR�WKUHH�EDVLF�HOHPHQWV�WKDW�PXVW�EH�LQGHSHQGHQWO\�SURYHG�E\�D�SUHSRQGHUDQFH�RI�
WKH�HYLGHQFH��7KH�&RXUW�KDV�QRWHG��³:H�KROG�WKDW�SURRI�RI�DFWXDO�RSHUDWLRQ�LV�QRW�UHTXLUHG��7R�
VHFXUH�D�FRQYLFWLRQ�XQGHU�1�-�6�$�����������D��WKH�6WDWH�PXVW�SURYH�RQO\�WKDW������WKH�DUUHVWLQJ�
RIILFHU�KDG�SUREDEOH�FDXVH�WR�EHOLHYH�WKDW�GHIHQGDQW�KDG�EHHQ�RSHUDWLQJ�D�YHKLFOH�ZKLOH�XQGHU�WKH�
LQIOXHQFH�RI�DOFRKRO������GHIHQGDQW�ZDV�DUUHVWHG�IRU�GULYLQJ�ZKLOH�LQWR[LFDWHG��DQG�����GHIHQGDQW�
UHIXVHG�WR�VXEPLW�WR�D�EUHDWKDO\]HU�WHVW�´�6WDWH�Y��:ULJKW������1�-����������������$��G�����
��������
0LUDQGD�DQG�ULJKW�WR�UHPDLQ�VLOHQW²7KHUH�LV�QR�ULJKW�WR�FRQVXOW�ZLWK�DQ�DWWRUQH\�RU�UHPDLQ�
VLOHQW�XQGHU�0LUDQGD�ZKHQ�D�SHUVRQ�ZKR�KDV�EHHQ�DUUHVWHG�IRU�GUXQN�GULYLQJ�LV�UHTXHVWHG�E\�WKH�
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$SSHOODWH�'LYLVLRQ�
�

,QDELOLW\�WR�XQGHUVWDQG�SDUDJUDSK����LQ�(QJOLVK²$�GHIHQGDQW�ZKR�VHHNV�WR�EDU�HYLGHQFH�
UHODWHG�WR�WKH�ZDUQLQJV�JLYHQ�LQ�(QJOLVK�XQGHU�SDUDJUDSK����PXVW�GR�VR�WKURXJK�WKH�ILOLQJ�RI�D�
PRWLRQ�WR�VXSSUHVV�HYLGHQFH��6WDWH�Y��.LP������1�-��6XSHU�����������$��G������$SS��'LY���������
FHUWLILFDWLRQ�GHQLHG������1�-�����������$��G�������������
0RWLRQ�WR�VXSSUHVV�DWWHQXDWLRQ�RI�WDLQW²'HIHQGDQW
V�DFW�RI�UHIXVLQJ�WR�VXEPLW�WR�D�EUHDWK�WHVW�
ZDV�VR�IDU�DWWHQXDWHG�IURP�WKH�XQFRQVWLWXWLRQDO�VWRS�RI�KLV�PRWRU�YHKLFOH�VR�DV�WR�QRW�EH�VXEMHFW�
WR�VXSSUHVVLRQ��6WDWH�Y��%DGHVVD������1�-��6XSHU����������$��G������$SS��'LY���������UHY
G������
1�-�����������$��G�������������
�
$OFRWHVW�7ZHQW\�PLQXWH�ZDLWLQJ�SHULRG²7KH�WZHQW\�PLQXWH�REVHUYDWLRQ�SHULRG�PD\�EH�
DFFRPSOLVKHG�E\�D�SROLFH�RIILFHU�ZKR�LV�QRW�WKH�RSHUDWRU�RI�WKH�$OFRWHVW�LQVWUXPHQW��7KLV�LV�
EHFDXVH�³>R@QH�RI�WKH�EHQHILWV�DVVRFLDWHG�ZLWK�WKH�$OFRWHVW�LV�LWV�DXWRPDWLRQ��ZKLFK�LV�LQWHQGHG�WR�
UHGXFH�WKH�UROH�RI�WKH�RSHUDWRU�DQG�WKHUHE\�PLQLPL]H�WKH�SRWHQWLDO�IRU�KXPDQ�HUURU��7R�FRQVWUXH�
WKH�WZHQW\�PLQXWH�REVHUYDWLRQ�UHTXLUHPHQW�DV�EHVWRZLQJ�XSRQ�WKH�RSHUDWRU�WKH�H[FOXVLYH�
UHVSRQVLELOLW\�WR�PRQLWRU�WKH�WHVW�VXEMHFW�HOHYDWHV�IRUP�RYHU�VXEVWDQFH�DQG�SODFHV�DQ�LPSRUWDQFH�
RQ�WKH�RSHUDWRU�WKDW�LV�LQFRQVLVWHQW�ZLWK�ZKDW�>WKH�6XSUHPH�&RXUW�LQ�6WDWH�Y��&KXQ������1�-�����
������@�HQYLVLRQHG�WR�EH�KLV�RU�KHU�GLPLQLVKHG�UROH�´�6WDWH�Y��8JURYLFV������1�-��6XSHU������������
����$��G�������$SS��'LY��������>)1��@�
6HPL�$QQXDO�$OFRWHVW�FDOLEUDWLRQ²7KH�UHTXLUHPHQW�RI�VHPL�DQQXDO�FDOLEUDWLRQ�RI�$OFRWHVW�
LQVWUXPHQWV�DV�RUGHUHG�E\�WKH�6XSUHPH�&RXUW�LQ�6WDWH�Y��&KXQ������1�-������������LV�WR�EH�
DSSOLHG�SURVSHFWLYHO\��6WDWH�Y��3ROORFN������1�-��6XSHU�����������$��G������$SS��'LY�������
6SHHG\�WULDO²³:H�GR�QRW�VXJJHVW�WKDW�DQ\�GHOD\�EH\RQG�WKH�VL[W\�GD\�JRDO�LV�H[FHVVLYH��
+RZHYHU��IRU�WKH�VWDQGDUG�WR�KDYH�DQ\�PHDQLQJ��PXQLFLSDO�FRXUWV�PXVW�FRQWLQXRXVO\�VWULYH�WR�
DVVXUH�SURPSW�SURVHFXWLRQ�RI�':,�PDWWHUV��+HUH��WKH�����GD\�GLVSRVLWLRQDO�SHULRG�LV�PRUH�WKDQ�
ILYH�WLPHV�WKH�VWDWHG�REMHFWLYH��DQG��DV�GLVFXVVHG�EHORZ��WKH�GHOD\V�ZHUH�QXPHURXV��>HDFK�RQH�
RI�ZKLFK�ZDV�FDXVHG�E\�WKH�6WDWH
V�IDLOXUH�WR�EH�UHDG\�WR�SURFHHG@�PRVWO\�DYRLGDEOH�DQG�ODUJHO\�
XQH[SODLQHG�´�6WDWH�Y��7VHWVHNDV������1�-��6XSHU��������$���G�������$SS��'LY��������>)1��@
%XUGHQ�RI�SURRI²7UDGLWLRQDOO\��UHIXVDO�FDVHV�KDYH�EHHQ�FRQVLGHUHG�WR�EH�FLYLO�LQ�QDWXUH��
$FFRUGLQJO\��WKH�FLYLO�VWDQGDUG�RI�SURRI�E\�D�SUHSRQGHUDQFH�RI�WKH�HYLGHQFH�KDV�EHHQ�XVHG�
WR�HVWDEOLVK�JXLOW��7KDW�VWDQGDUG�RI�SURRI�KDV�EHHQ�LQFRUSRUDWHG�LQWR�WKH�SUHVHQW�VWDWXWH�E\�WKH�
/HJLVODWXUH��6WDWH�Y��7RGDUR������1�-��6XSHU�����������$��G������$SS��'LY���������
6HYHUDQFH²'HVSLWH�WKH�GLIIHUHQW�EXUGHQV�RI�SURRI��WKHUH�LV�QR�UHTXLUHPHQW�WKDW�WKH�PXQLFLSDO�
FRXUW�VHYHUH�WKH�WULDO�RI�D�GUXQN�GULYLQJ�FDVH�DQG�D�FRPSDQLRQ�UHIXVDO�FKDUJH�>)1��@�6WDWH�Y��
*UDQW������1�-��6XSHU�����������$��G������$SS��'LY��������
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7ULDO�/HYHO�&RXUWV�
$OFRWHVW�WZHQW\�PLQXWH�ZDLWLQJ�SHULRG²6WDWH�PXVW�GHPRQVWUDWH�WKDW�WKH�VXEMHFW�GHIHQGDQW�
ZDV�FRQWLQXRXVO\�REVHUYHG�IRU�WZHQW\�PLQXWHV�SULRU�WR�SURYLGLQJ�D�EUHDWK�VDPSOH�IRU�WKH�
$OFRWHVW��6WDWH�Y��)LOVRQ������1�-��6XSHU�����������$��G������������
1�-�6�$�������������6HYHUDELOLW\
7HUULWRULDO�MXULVGLFWLRQ²$�UHIXVDO�WR�VXEPLW�WR�D�EUHDWKDO\]HU�WHVW�LV�D�FRQWLQXLQJ�RIIHQVH��
$FFRUGLQJO\��WKH�WHUULWRULDO�MXULVGLFWLRQ�WR�WU\�D�UHIXVDO�FKDUJH�PD\�SURSHUO\�EH�PDLQWDLQHG�
ZLWKLQ�WKH�MXULVGLFWLRQ�ZKHUH�WKH�GUXQN�GULYLQJ�FRQGXFW�RFFXUUHG��,Q�WKLV�FDVH��WKH�GHIHQGDQW�ZDV�
DUUHVWHG�IRU�GUXQN�GULYLQJ�LQ�RQH�PXQLFLSDOLW\�DQG�WKHQ�WUDQVIHUUHG�WR�D�QHLJKERULQJ�PXQLFLSDOLW\�
IRU�WKH�SXUSRVH�RI�WDNLQJ�D�EUHDWKDO\]HU�WHVW��7KH�GHIHQGDQW�UHIXVHG�DQG�ZDV�FKDUJHG�ZLWK�ERWK�
':,�DQG�UHIXVDO��6LQFH�D�UHIXVDO�LV�D�FRQWLQXLQJ�RIIHQVH�UHODWHG�WR�WKH�GUXQN�GULYLQJ�FRQGXFW��
ERWK�WKH�UHIXVDO�DQG�GUXQN�GULYLQJ�FDVHV�FDQ�EH�WULHG�WRJHWKHU�LQ�WKH�PXQLFLSDOLW\�ZKHUH�WKH�GUXQN�
GULYLQJ�FRQGXFW�RFFXUUHG��HYHQ�WKRXJK�WKH�DFW�RI�UHIXVDO�RFFXUUHG�LQ�D�GLIIHUHQW�PXQLFLSDOLW\��
6WDWH�Y��3RWWV������1�-��6XSHU�����������$��G������/DZ�'LY��������
/DQJXDJH�EDUULHUV²7KH�IDFW�WKDW�D�GHIHQGDQW�GRHV�QRW�VSHDN�(QJOLVK�DQG�PD\�QRW�KDYH�
XQGHUVWRRG�KLV�VWDWXWRU\�ULJKW�WR�DQ�LQGHSHQGHQW�WHVW�RI�KLV�RZQ�EORRG��EUHDWK�RU�XULQH�LV�QRW�D�
EDVLV�WR�VXSSUHVV�RU�H[FOXGH�WKH�UHVXOWV�RI�D�EUHDWKDO\]HU�WHVW��6WDWH�Y��1XQH]������1�-��6XSHU������
����$��G������&RXQW\�&W��������

$GPLQLVWUDWLYH�/DZ�
8QFRQVFLRXV�GHIHQGDQW²$�GHIHQGDQW�ZKR�ZDV�XQFRQVFLRXV�DW�WKH�WLPH�RI�WKH�DWWHPSWHG�
DGPLQLVWUDWLRQ�RI�WKH�EUHDWK�WHVW�ZDV�GHHPHG�QRW�WR�KDYH�UHIXVHG��'LYLVLRQ�RI�0RWRU�9HKLFOHV�Y��
0DVVXN����1�-�$�5�������1�-��$GPLQ��&W���������
7RR�LQWR[LFDWHG�WR�WDNH�WHVW²7KH�FRPELQDWLRQ�RI�LQMXULHV�IURP�DQ�DFFLGHQW��FRPELQHG�ZLWK�
D�SURIRXQG�OHYHO�RI�LQWR[LFDWLRQ�ZDV�LQVXIILFLHQW�MXVWLILFDWLRQ�WR�SUHYHQW�WKH�ORVV�RI�GULYLQJ�
SULYLOHJHV�IRU�UHIXVLQJ�WR�WDNH�WKH�EUHDWK�WHVW��'LYLVLRQ�RI�0RWRU�9HKLFOHV�Y��)HVWD����1�-�$�5��
�����1�-��$GPLQ��&W��������
��
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&KDSWHU����±�6HQWHQFLQJ
�

1�-��6XSUHPH�&RXUW�
3ULRU�UHIXVDO�FRQYLFWLRQV²$�SULRU�FRQYLFWLRQ�IRU�UHIXVLQJ�WR�VXEPLW�WR�D�EUHDWK�WHVW�XQGHU�
1�-�6�$�����������D�ZLOO�QRW�HQKDQFH�D�VXEVHTXHQW�FRQYLFWLRQ�IRU�GUXQN�GULYLQJ�XQGHU�1�-�6�$��
��������D���6WDWH�Y��&LDQFDJOLQL�������:/���������1�-���������
³8QGHU�WKLV�VHFWLRQ´��(QKDQFHPHQW�IRU�VXEVHTXHQW�RIIHQVHV²$�SULRU�FRQYLFWLRQ�IRU�
RSHUDWLQJ�D�PRWRU�YHKLFOH�ZKLOH�LQWR[LFDWHG�XQGHU�1�-�6�$����������D��ZLOO�HQKDQFH�D�IXWXUH�
FRQYLFWLRQ�IRU�UHIXVLQJ�WR�VXEPLW�WR�D�EUHDWK�WHVW�LQ�FRQQHFWLRQ�ZLWK�D�IXWXUH�GUXQN�GULYLQJ�
FKDUJH��0DWWHU�RI�%HUJZDOO�����1�-�����������$��G������������UHY
J�RQ�GLVVHQW������1�-��6XSHU��
��������������$��G������$SS��'LY���������>)1��@

$SSHOODWH�'LYLVLRQ�
3ULRU�UHIXVDO�FRQYLFWLRQ�WR�HQKDQFH�':,²,Q�FRQVWUXLQJ�WKH�VHQWHQFLQJ�UHTXLUHPHQWV�RI�
1�-�6�$�����������D�LQ�WKH�FRQWH[W�RI�UHFHQW�FDVH�ODZ��LW�LV�QRZ�SURSHU�WR�FRQVLGHU�D�FRQYLFWLRQ�
IRU�UHIXVLQJ�WR�VXEPLW�WR�D�EUHDWK�WHVW�DV�D�SULRU�':,�FRQYLFWLRQ�IRU�SXUSRVHV�RI�VHQWHQFH�
HQKDQFHPHQW�IRU�D�YLRODWLRQ�RI�1�-�6�$����������D���7KLV�GHFLVLRQ�DEURJDWHV�DQ�HDUOLHU�$SSHOODWH�
'LYLVLRQ�GHFLVLRQ�WR�WKH�FRQWUDU\�LQ�6WDWH�Y��'L6RPPD������1�-��6XSHU�����������$��G�����$SS��
'LY���������6WDWH�Y��&LDQJDOLQL������1�-��6XSHU����������$���G����$SS��'LY���������
0HUJHU�RI�':,�DQG�UHIXVDO²7KH�RIIHQVHV�RI�'UXQN�'ULYLQJ�XQGHU�1�-�6�$����������D��
DQG�5HIXVDO�WR�6XEPLW�WR�D�%UHDWK�7HVW�LQ�YLRODWLRQ�RI�1�-�6�$�����������D�GR�QRW�PHUJH�IRU�
VHQWHQFLQJ�SXUSRVHV�DV�D�PDWWHU�RI�ODZ��6WDWH�Y��(FNHUW������1�-��6XSHU�����������$��G������$SS��
'LY���������
3ULRU�UHIXVDO�FRQYLFWLRQ�XQGHU�SUHSRQGHUDQFH�VWDQGDUG²$�SULRU�FRQYLFWLRQ�IRU�UHIXVLQJ�
WR�VXEPLW�WR�D�EUHDWK�WHVW�WKDW�ZDV�WDNHQ�XQGHU�WKH�VWDQGDUG�RI�SURRI�E\�D�SUHSRQGHUDQFH�RI�WKH�
HYLGHQFH�PD\�EH�XVHG�WR�HQKDQFH�WKH�VHQWHQFH�IRU�D�IXWXUH�YLRODWLRQ�RI�WKH�UHIXVDO�VWDWXWH�WDNHQ�
XQGHU�WKH�EH\RQG�D�UHDVRQDEOH�GRXEW�VWDQGDUG��6WDWH�Y��%UHVOLQ������1�-��6XSHU�����������$��G�
������$SS��'LY���������
7KLUG�RIIHQGHUV�PDQGDWRU\�LQFDUFHUDWLRQ²7KH������DPHQGPHQWV�WR�1�-�6�$������±���DQG�
1�-�6�$������±���HYLGHQFHG�WKH�/HJLVODWXUH
V�LQWHQWLRQ�WKDW�HYHU\�SHUVRQ�ZKR�KDV�EHHQ�FRQYLFWHG�
RI�GUXQN�GULYLQJ�IRU�D�WKLUG�RU�VXEVHTXHQW�RIIHQVH�EH�VHQWHQFHG�WR�VHUYH�����LQ�MDLO��OHVV�DQ\�
DSSOLFDEOH�FUHGLW�IRU�WLPH�VSHQW�LQ�DQ�DSSURYHG�LQ�SDWLHQW�UHKDELOLWDWLRQ�IDFLOLW\�DSSURYHG�E\�WKH�
,QWR[LFDWHG�'ULYHU�5HVRXUFH�&HQWHU��6WDWH�Y��/XWKH������1�-��6XSHU�����������$��G������$SS��
'LY���������
�
�
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7HQ�\HDU�VWHS�GRZQ�SURYLVLRQ²$VVXPLQJ�WKDW�WKH�WHQ�\HDU�VWHS�GRZQ�VHQWHQFLQJ�SURYLVLRQ�
IRU�GUXQN�GULYHUV�LQFOXGHG�LQ�1�-�6�$����������D�����DOVR�DSSOLHV�WR�SHRSOH�FRQYLFWHG�RI�UHIXVLQJ�
WR�VXEPLW�WR�D�EUHDWKDO\]HU�WHVW��WKHUH�LV�QR�SHUPLWWHG�VWHS�GRZQ�EH\RQG�D�WKLUG�RIIHQVH��6WDWH�Y��
/XFFL������1�-��6XSHU����������$��G�������$SS��'LY��������>)1��@�
7KH�UHIXVDO�RIIHQVH�LQ�WKLV�FDVH�RFFXUUHG�GXULQJ�WKH�WLPH�ZKHQ�D�VHFRQG�RU�VXEVHTXHQW�RIIHQVH�
IRU�D�UHIXVDO�FDUULHG�D�WZR�\HDU�VXVSHQVLRQ��'HIHQGDQW�ZDV�FKDUJHG�LQ������ZLWK�D�UHIXVDO�WR�
VXEPLW�WR�D�EUHDWKDO\]HU�WHVW��DQ�LQFLGHQW�WKDW�ZDV�KLV�ILUVW�YLRODWLRQ��+RZHYHU��WKH�GHIHQGDQW�
DOVR�KDG�WZR�SULRU�RIIHQVHV�IRU�GUXQN�GULYLQJ��':,��WKDW�KDG�RFFXUUHG����\HDUV�HDUOLHU�LQ�������
7KH�&RXUW�UXOHG�WKDW�VLQFH�KH�ZRXOG�KDYH�EHHQ�HQWLWOHG�WR�VHFRQG�RIIHQGHU�OHYHO�WUHDWPHQW�GXH�WR�
WKH�SDVVDJH�RI�PRUH�WKDQ����\HDUV�VLQFH�KLV�SUHYLRXV�FRQYLFWLRQ�KDG�KH�EHHQ�FRQYLFWHG�RI�':,��
LW�ZDV�DSSURSULDWH�WKDW�KH�EH�WUHDWHG�DV�D�VHFRQG�RIIHQGHU�RQ�WKH�UHIXVDO�YLRODWLRQ��,Q�HVVHQFH��
KLV�UHIXVDO�FRQYLFWLRQ�ZDV�LQ�FRQQHFWLRQ�ZLWK�D�VXEVHTXHQW�':,�RIIHQVH�WKDW�ZRXOG�KDYH�EHHQ�
HQWLWOHG�WR�VHFRQG�RIIHQGHU�WUHDWPHQW�IRU�VHQWHQFLQJ�SXUSRVHV��6WDWH�Y��)LHOGLQJ������1�-��6XSHU��
���������$��G������$SS��'LY��������>)1��@�
3ULRU�':,�ZLOO�HQKDQFH�D�VXEVHTXHQW�UHIXVDO�FRQYLFWLRQ²$�FRQYLFWLRQ�IRU�GUXQN�GULYLQJ�ZLOO�
HQKDQFH�D�IXWXUH�FRQYLFWLRQ�IRU�UHIXVLQJ�WR�WDNH�D�EUHDWKDO\]HU�WHVW��)RU�H[DPSOH��D�GHIHQGDQW�
ZLWK�WZR�FRQYLFWLRQV�IRU�':,�LQ������VKRXOG�SURSHUO\�EH�WUHDWHG�DV�D�WKLUG�RIIHQGHU�DQG�VXEMHFW�
WR�D����\HDU�ORVV�RI�GULYLQJ�SULYLOHJHV�LQ�WKH�HYHQW�KH�ZHUH�WR�EH�FRQYLFWHG�RI�D�UHIXVDO�FKDUJH�
LQ�������7KLV�LV�EHFDXVH�WKH�WZR�SULRU�':,�FRQYLFWLRQV�FRXQW�DV�SULRU�UHIXVDO�FRQYLFWLRQV�IRU�
VHQWHQFLQJ�SXUSRVHV�>)1��@�6WDWH�Y��7HNHO������1�-��6XSHU�����������$��G�������$SS��'LY��
�������
3ULRU�UHIXVDO�GRHV�QRW�HQKDQFH�VXEVHTXHQW�':,�FRQYLFWLRQ²$�FRQYLFWLRQ�IRU�UHIXVDO�
WR�VXEPLW�WR�D�EUHDWKDO\]HU�WHVW�GRHV�QRW�HQKDQFH�D�VXEVHTXHQW�FRQYLFWLRQ�IRU�':,��6WDWH�Y��
'L6RPPD������1�-��6XSHU�����������$��G�����$SS��'LY���������
³8QGHU�WKLV�VHFWLRQ´��(QKDQFHPHQW�IRU�VXEVHTXHQW�RIIHQVHV²$�SHUVRQ�ZKR�KDV�EHHQ�
SUHYLRXVO\�FRQYLFWHG�RI�D�UHIXVDO�YLRODWLRQ�ZLOO�EH�VXEMHFW�WR�HQKDQFHG�SHQDOWLHV�XQGHU�1�-�6�$��
���������D�LI�WKDW�SHUVRQ�LV�VXEVHTXHQWO\�FRQYLFWHG�RI�D�VHFRQG�RU�VXEVHTXHQW�UHIXVDO�FKDUJH��
7KXV��WKH�VLPSOH�UXOH�RI�ODZ�LV�WKDW�D�SULRU�UHIXVDO�FRQYLFWLRQ�ZLOO�HQKDQFH�D�VXEVHTXHQW�UHIXVDO�
FRQYLFWLRQ��6WDWH�Y��)DKUHU������1�-��6XSHU�����������$��G�������$SS��'LY���������
3ULRU�':,�ZLOO�HQKDQFH�D�VXEVHTXHQW�UHIXVDO�FRQYLFWLRQ²7KH�ODQJXDJH�³XQGHU�WKLV�VHFWLRQ´�
�QRZ�LQ�1�-�6�$�����������D�D���VWDQGV�IRU�WKH�SURSRVLWLRQ�WKDW�D�SULRU�FRQYLFWLRQ�IRU�':,�ZLOO�
HQKDQFH�D�VXEVHTXHQW�FRQYLFWLRQ�IRU�UHIXVLQJ�WR�VXEPLW�WR�D�EUHDWK�WHVW��6WDWH�Y��:LOKDOPH������
1�-��6XSHU�����������$��G�������$SS��'LY���������
,QGHSHQGHQW�VXVSHQVLRQ²7KH�VXVSHQVLRQ�RI�GULYLQJ�SULYLOHJHV�LPSRVHG�IRU�UHIXVLQJ�WR�VXEPLW�
WR�D�EUHDWK�WHVW�PXVW�EH�VHUYHG�FRQVHFXWLYHO\�WR�DQ\�VXVSHQVLRQ�LPSRVHG�IRU�D�FRPSDQLRQ�GUXQN�
GULYLQJ�FRQYLFWLRQ��%HDQ�Y��6WUHOHFNL������1�-��6XSHU�����������$��G������$SS��'LY��������

7ULDO�/HYHO�&RXUWV�
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