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Police management officials are constantly

being confronted with issues involving

internal affairs, sexual harassment and even
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will describe how a defensive, pro-active approach
to these issues can head-off problems
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I. INTRODUCTION

II. ATTORNEY GENERAL’S INTERNAL AFFAIRS
GUIDELINES AND STATUTE REQUIRE
DEPARTMENTAL ADOPTION OF CONSISTENT
GUIDELINES

III. WHAT IS REQUIRED?

* Be proactive, don’t just wait for complaints to arrive

* Undertake your affirmative duty to correct behavior
. The Prosecutor indicted the Chief of Police for
failure to exercise his duty to adhere strictly to the
Guidelines

* Maintain good relations with your Prosecutor’s office

* Maintain your OWN policy and guidelines

* Keep records of all complaints, including
anonymous ones

* [.A. charges are not permitted, and no further
investigation is permitted, without the approval of
the County Prosecutor
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IV. POST COMPLAINT PROCESS
* Report to the Prosecutor the complainant’s Complaint,
and receive guidance from the Prosecutor to
proceed, or sometimes, a joint investigation was
conducted or rarely, the County Prosecutor takes
over the investigation

* Make investigations and advise the parties of results

* Maintain an [A records system

* Submit periodic reports

* Periodically release reports to the public without
identities of officers or complainants

V. RULES AND REGULATIONS SHOULD INCLUDE:
* “do’s and don’ts” and look at the following:
* Potential criminal conduct
* Excessive force, assault

* Improper arrest, criminal problem?

* Improper entry, trespass
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Differential treatment, profiling

* Demeanor

Serious and minor rule infractions

Faulty driving
ADHERENCE TO THE GUIDELINES AND

REPORTING REQUIRMENTS: REPORT IN
EVERY CASE IN ORDER TO BE SAFE

INTERNAL AFFAIRS UNIT OR FUNCTION

Required by Guidelines

* Train your IA people and give them resources

* Purpose: to establish a mechanism and ensure the
reputation of the Department

* [A obligation to investigate any violations of policy
and law while on and off duty within or outside the
jurisdiction and even if supervisors are conducting the
investigations
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VIII. ACCEPTING OF REPORTS FOR
INVESTIGATION

* Atall times of day and night

* Policy and execution of policy must match, even in
the middle of the night

* The Investigation and Investigators

* Language to dissuade or intimidate is to be avoided

* Supervisors should be authorized to resolve
complaints with reporting requirements

IX. TIME LIMITS

* The forty-five day rule ends when Prosecutor
commences a criminal investigation; tolling of the
time and restarting the time

X.  MINOR COMPLAINTS
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XI. SECRECY

XII. WEAPON RETURN TO THE OFFICER
IS A SEPARATE ISSUE

XIII. ADEQUATE EXPLANATION OF THE
CONCLUSION REACHED BY THE
INVESTIGATOR

XIV. GARRITY v. NEW JERSEY

a. The problem of GARRITY v. NEW JERSEY, 385
U.S. 493 (1967)

b. You can force an officer to speak with you about an
administrative problem; you can compel him to speak
to you. The complication is that if the officer is
potentially responsible in a criminal matter, his 5t
Amendment rights kick in and he may remain silent.

XV. RECORDKEEPING REQUIREMENTS
a. Index file
b. Investigation file

c. Retention schedule: for the officer’s career plus 5
years or longer
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XVII.

XVIII.

XIX.
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MAINTAIN AND MONITOR AN EARLY
WARNING SYSTEM

NOT EVERY COMPLAINANT IS
DESERVING OF RELIEF

VIDEO RECORDERS IN CARS:
MAKE SURE YOUR OFFICERS
COMPLY WITH POLICY

HARASSMENT IN THE WORKPLACE

* Not just sexual harassment, also national
origin, sexual orientation, race, religion, color,
etc. In fact, any harassment may become a
problem to the Department.

* Policy

* Remediation

* Protect your careers

*  What is prohibited: ridicule, mock or belittle

* Define “sexual” and other harassment

* Separate facilities for females

* Jokes at work, suggestive or demeaning looks,
leering, interfering with an individual’s work
performance

* Advances and sexually suggestive conduct

* Intimidating behavior of a non sexual nature.
Example: “the female officer can’t do the job”

* Gender related behavior

* Supervisor responsibility to prevent acts of
attachment: Sergeants are in the lead

Garden State CLE 21 Winthrop Road
609 895 0046 Lawrence, NJ 08648



www.gardenstatecle.com Garden State CLE 21 Winthrop Road
© 2011 Garden State CLE, LLC 609 895 0046 Lawrence, NJ 08648




INTERNAL AFFAIRS POLICY & PROCEDURES

Issued August 1991
Revised November 1992
Revised November 2000

Table of Contents

INtrodUCHION . . . . .. 11-4
Fundamentals of the Disciplinary Process ... ......... ... .. 11-7
Policy Management System .. ... . . 11-7
Prevention of Misconduct . ............ . .. . . ... 11-9
Responsibility for Discipline .. .......... .. 11-11
Fitnessfor DUty . ... . 11-12
Internal Affairs Unit . ... ... e 11-13
Duties and Responsibilities . ............. ... . . 11-13
Selection of Personnel for the Internal Affairs Unit . ....................... 11-14
Accepting Reports of Officer Misconduct . ......... ... ... .. .. . . . . . .. 11-15
Accepting Reports Alleging Officer Misconduct .. ......... ... .. ... ....... 11-15
Immediate Suspension Pending Investigation and Disposition ............... 11-17
Investigation of Internal Complaints . ........... ... . . . . . 11-19
Time Limitations . . ... ... 11-19
Investigation and Adjudication of Minor Complaints . . . ..................... 11-20
Investigation and Adjudication of Serious Complaints ...................... 11-21
Domestic Violence Incidents Involving Agency Personnel . .................. 11-23
Internal Affairs Investigation Procedures . . .. ... ... . . i 11-25
Interviewing the Complainant and Civilian Witnesses . ..................... 11-25
Reports, Records and Other Documents . ................ ... ... ... ...... 11-26
Physical Evidence . . ......... .. 11-26
Photographs . ... 11-27
Physical Tests . ... 11-27
Drug Testing . ... 11-28
Polygraph . .. 11-28
Searchand Seizure . ... . 11-28
Electronic Surveillance ... ...... . ... 11-30
LiNBUPS . ..o 11-32
Investigation of Firearms Discharges . ........... .. ... ... 11-32
Collateral ISSUES . . . ..o 11-33
Interviewing Members of the Department ... ...... ... .. ... ... .. 11-34
General Background . . ... ... 11-34

11-1 11/2000(b)



Internal Affairs Policy & Procedures

Criminal Investigation, Officer Is Subject . . ........ ... . . . . . . . . .. 11-37
Criminal Investigation, Officer Is Witness ........... ... ... ... ... .. ...... 11-38
Administrative Investigation, Officer Is Subject . ............. .. ... . ....... 11-39
Administrative Investigation, Officer Is Witness . . . ............. ... ......... 11-40
Interviewing Procedures . . ... ... ... 11-41
Internal Affairs Records . ... 11-42
The Internal Affairs Report . . ... 11-42
Internal Affairs Records . . . ... 11-42
Retention Schedule . ........... ... . 11-44
Confidentiality . .. ... ... .. . 11-44
Reporting . . . ..o e 11-45
Personnel Records . .......... . 11-46
Risk Management Procedures . . ... ... ... 11-47
APPENAIX A o e 11-50
Model Internal Affairs Standard Operating Procedure ...................... 11-50
AppendixX B . ... 11-61
Sample Citizen Complaint Information Sheet . ......... ... ... ............ 11-61
ApPPeNdiX C . ..o e 11-62
Internal Affairs Report Form . ... ... 11-62
AppPendixX D . ... 11-63
Model Performance Notice ............. ... . . . . . i 11-63
AppendixX E . ... 11-64
Sample Immediate Suspension Notice .. ........ ... .. . . . . i, 11-64
AppPeNdiX F .o 11-65
Internal Affairs Complaint Notification . ........... ... .. . ... . ... ....... 11-65
APPENdiX G . ..o e 11-66
Witness Acknowledgment Form .. ... ... . . 11-66
AppendixX H . ..o 11-67
Sample Administrative Advisement Form . ....... ... . ... ... 11-67
AppendiX | . ..o 11-68
Miranda Warnings & Waiver . ........... . . i 11-68
APPENIX J oo e 11-69
Sample Use Immunity Grant Advisement Form .. ......................... 11-69

11-2 11/2000(b)



Internal Affairs Policy & Procedures

AppPeNndixX K . .o 11-70
Sample Response Letters . ... ... 11-70
APPENdiX L oot e 11-72
Sample Case Checklist and Summary Sheet . ........................... 11-72
AppendixX M . ..o 11-73
Statutes and Rules Recommended for Review .. ........ ... ... ... . ... .... 11-73
AppendixX N ... 11-75
Department of Personnel Time Table and Steps for Disciplinary Action ........ 11-75
ApPendixX O . ..o 11-79
Department of Personnel Preliminary Notice of Disciplinary Action ............ 11-79
APPENdiX P ..o 11-80
Department of Personnel Final Notice of Disciplinary Action ................. 11-80
AppPendixX Q . ... 11-81
Sample Internal Affairs Case Index . .. ... 11-81
AppendixX R ... 11-82
Internal Affairs Summary Report Form . ........ .. .. ... .. ... ... ... ... ... 11-82

11-3 11/2000(b)



Internal Affairs Policy & Procedures

Introduction

Internal Affairs Policy and Procedures was first published in 1991. An update to the
original policy occurred in 1992. The purpose of the policy is to assist the State’s law
enforcement agencies with the receipt, investigation and resolution of citizen complaints of
police misconduct. The ultimate goal of the policy is to improve the delivery of police services
to the citizens of New Jersey.

Since 1992, the process we call “internal affairs” has come under increasing scrutiny by
the courts, the community and the media. In fact, it would be fair to say that the proper
administration of the internal affairs function by the State’s law enforcement agencies is one of
the primary issues facing the criminal justice system in New Jersey today.

The New Jersey Legislature recognized the importance of the internal affairs function in
1996 with the enactment of N.J.S.A. 40A:14-181. The statute provides that:

Every law enforcement agency shall adopt and implement guidelines which shall
be consistent with the guidelines governing the "Internal Affairs Policy and
Procedures" of the Police Management Manual promulgated by the Police
Bureau of the Division of Criminal Justice in the Department of Law and Public
Safety, and shall be consistent with any tenure or civil service laws, and shall not
supersede any existing contractual agreements.’

In addition, the courts, particularly the federal courts, have begun to focus on the
importance of the internal affairs function. The courts have come to perceive the internal affairs
function as an important means of protecting the constitutional rights and civil liberties of the
citizens of this State. Under current case law, law enforcement agencies must do three things
with respect to the internal affairs function. First, agencies must implement an internal affairs
policy that provides for a meaningful and objective investigation of citizen complaints of police
misconduct. Second, agencies have a duty to monitor the behavior of their police officers for
incidents of misconduct. Third, when officers are found to have engaged in misconduct,
agencies have an affirmative duty to correct the behavior. The courts have with increasing
frequency issued decisions that set minimum standards of performance for the internal affairs
function.

In view of the above developments, the Attorney General has decided to issue, through
the Division of Criminal Justice, a revised and updated version of Internal Affairs Policy and
Procedures. The revisions attempt to incorporate and reflect the numerous changes that have
occurred in law enforcement and the internal affairs function since the policy was first issued in
1991. The revised policy is also designed to assist law enforcement agencies in their efforts to
comply with emerging legal principles governing the internal affairs function.

It is important for county and municipal law enforcement agencies to recognize that as

' N.J.S.A. 40A:14-181
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they conduct internal affairs investigations, they do so under the general supervision of the
Attorney General. The Criminal Justice Act of 1970 designates the Attorney General as the
State’s chief law enforcement officer. (N.J.S.A. 52:17B-98) As such, the Attorney General is
responsible for the general supervision of the State’s law enforcement agencies in order to
provide for the efficient administration of the criminal justice. Subordinate law enforcement
agencies, including county and municipal police forces, have a duty to cooperate with the
Attorney General in order to improve the administration of the criminal justice system including
the efficient delivery of police services. For county and municipal law enforcement agencies,
cooperation in internal affairs matters begins with strict adherence to the requirements set forth
by the newly revised policy.

County and municipal law enforcement agencies must also recognize that they conduct
internal affairs investigations, particularly those investigations that involve allegations of criminal
conduct, under the direct supervision of the county prosecutors. County and municipal law
enforcement agencies must inform the appropriate county prosecutor when allegations of police
misconduct involve potential criminal conduct. In addition, county and municipal law
enforcement agencies must confer with and follow the instructions given by the county
prosecutor at all critical points in the investigative process. This is particularly true when the
agency is in the process of gathering evidence, including the taking of statements, concerning
allegations of criminal conduct.

The newly revised policy contains several mandates which, at the direction of the
Attorney General, must be implemented by every law enforcement agency. However, the
manner in which these mandates must be implemented is a decision that is left to discretion of
individual law enforcement agencies. For instance, every agency must establish an internal
affairs function. However, the manner in which the mandate is satisfied is a decision that is left
to the discretion of the individual agencies. Individual agencies shall decide based on the
characteristics of their jurisdiction and the workload of their agency whether the internal affairs
function is a full or part-time unit and how many officers are assigned to work in the unit.

Other policy requirements which the Attorney General has determined are critical in
nature and must be implemented by every law enforcement agency include the following:

. Each agency must establish by written policy an internal affairs function.

. Each agency must accept reports of officer misconduct from any person,
including anonymous sources, at any time.

. Where preliminary investigation indicates the possibility of a criminal act on the
part of the subject officer, the county prosecutor must be notified immediately.
No further action should be taken, including the filing of charges against the
officer, until directed by the county prosecutor.

. The agency must notify the county prosecutor immediately of any use of force by
an officer that results in death or serious bodily injury.
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. Each agency must thoroughly and objectively investigate all allegations against
its officers.

. Each agency must notify its officers of complaints and their outcomes.

. Each agency must notify complainants of the outcome of their complaint.

. Each agency must establish and maintain an internal affairs records system

which, at a minimum, will consist of an internal affairs index system and a filing
system for all documents and records.

. Each agency must submit periodic reports to the county prosecutor summarizing
the allegations received and the investigations concluded for that period.

. Each agency must periodically release reports to the public summarizing the
allegations received and the investigations concluded for that period. These
reports shall not contain the identities of officers or complainants.

The above represent critical performance standards that must be implemented by every
county and municipal law enforcement agency. Agencies that make a vigorous commitment to
the internal affairs process signal their desire to comply to the highest standards of
professionalism in law enforcement. In addition, they ensure that their officers will be
accountable for their actions to both the agency and the community. Agencies that fail to make
a vigorous commitment to the internal affairs process run the risk of failing to uncover policies,
practices and procedures that may undermine legitimate efforts to provide law enforcement
services of the highest quality.

Indifference to the internal affairs function will have a negative impact on the
administration of criminal justice and the delivery of police services to the citizens of this State.
Agencies that fail to make the internal affairs function a priority can lose the respect and
support of the community. The integrity of individual law enforcement agencies as well as the
reputation of the State’s criminal justice system can also suffer if agencies fail to identify and
correct officer misconduct. In addition, law enforcement agencies that fail to implement a
meaningful and objective internal affairs process may be found liable in civil lawsuits for their
failure to effectively address officer misconduct. It is for these reasons that the Attorney
General has issued this revised policy and directed the critical mandates set forth by the policy
be implemented by the State’s law enforcement agencies.

This revised policy, the procedures set forth in the policy and the legal citations
contained in the text are primarily intended for implementation by county and municipal law
enforcement agencies including municipal and county police forces, county sheriff’s offices and
county prosecutors’ offices. Other law enforcement agencies are advised to consult their legal
advisor before implementing specific provisions of the policy. Agencies not under the
supervision of the Attorney General as set forth in the Criminal Justice Act of 1970 and/or
whose primary mission does not include the enforcement of the criminal laws of this State (e.g.
state and county juvenile and correctional agencies), are under no obligation to implement the
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provisions of this policy. In the event these agencies choose to adopt the provisions of this
policy for their own use, they do so cognizant that one or more of the provisions of this policy
may be unsuitable for implementation by their agency and/or one or more of the legal citations
contained in the policy may be inapplicable to their agency.
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Fundamentals of the Disciplinary Process

Achieving the desired level of discipline within the law enforcement agency is among the
most important responsibilities of the law enforcement executive. Yet this is one of the most
frequently neglected processes within many law enforcement agencies. While the word
“discipline” was originally defined as instruction, teaching or training, its meaning has shifted
toward a concept of control through punishment. This emphasis on control has resulted in
discipline being viewed as a negative threat rather than a mechanism for remediation and
improvement. Too frequently rules of conduct and disciplinary procedures are used as an end
in themselves, and their purpose in reaching department goals is forgotten. Focusing on the
negative aspects of discipline diminishes officer morale and productivity.

The first step toward positive discipline is to emphasize instruction and de-emphasize
control. This requires the law enforcement executive to focus on organizational practices. The
executive must first define the goals and objectives of the agency's units, and then announce
management's expectations to guide the units toward the realization of those goals. The law
enforcement executive must establish a means to monitor performance and to correct improper
actions.

This approach to management as it relates to discipline insures that all subordinates
know and understand what must be done, why it must be done, how it must be done, and when
it must be done. Employees must be clearly told what constitutes satisfactory performance. In
addition, supervisors and managers must know when and how to take corrective action. To
achieve this, management must establish workable procedures for documenting all
expectations and advising individuals of their duties and responsibilities.

Policy Management System

The agency's policy management system serves as the foundation for effective
discipline. A clearly defined policy management system is designed to move the organization
toward its stated goals and set the standard for acceptable performance. The system must
incorporate a mechanism for the distribution of rules and regulations, policies and procedures,
and provide for periodic review and revision as necessary. The system should include a
classification and numbering system which facilitates cross-referencing where necessary.

Law enforcement agencies should have a policy management system that, at a
minimum, includes:

1. Rules and regulations: Principles of behavior that set forth acceptable and
unacceptable conduct. In municipal police departments, the rules and
regulations must be issued by the appropriate authority as designated by
ordinance.’

’N.J.S.A. 40A:14-118
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2. Standard Operating Procedures (S.0.P.): Written statements providing specific
direction for performing agency activities. Each S.0.P. should also include the
department's policy in that area, which is a statement of agency principles that
provide the basis for the development of the procedures.

3. Directives or orders: Documents detailing the performance of a specific activity
or method of operation.

The policy management system should clearly and explicitly state management's
intentions. Employees must understand what management wants to accomplish and what
behavior is expected. Each category of documents in the policy management system should
be issued in a distinctive, readily identifiable format.

Rules and Regulations

The agency's rules and regulations should form a "code of conduct" for employees. It
should contain the broadly stated "do's and don'ts," without delving into specific details. For
instance, an agency's rules and regulations should state that any use of force by an officer
must comply with state and federal law, the Attorney General's and the county prosecutor's
policies, and the agency's S.0.P.s. The specific details of what is considered force, and what
constitutes the acceptable use of force, should be found in the agency's use of force S.O.P.

The rules and regulations should identify general categories of misconduct or
inappropriate behavior that are subject to disciplinary action. An incident of misconduct or
inappropriate behavior may fall into one or more of the following categories:

Crime: Complaint regarding the commission of an illegal act that constitutes a violation
of the criminal code including disorderly and petty disorderly persons offenses.

Excessive force: Complaint regarding the use or threatened use of excessive force
against a person.

Improper Arrest: Complaint that the restraint of a person's liberty was improper or
unjust, or violated the person’s civil rights.

Improper Entry: Complaint that entry into a building or onto property was improper or
that excessive force was used against property to gain entry.

Improper Search: Complaint that the search of a person or property was improper,
unjust, violated established agency procedures, or violated the person’s civil rights.

Differential treatment: Complaint that the taking, failure to take, or method of police
action was predicated upon irrelevant factors such as race, appearance, age, or sex.

Demeanor: Complaint that a department member's bearing, gestures, language or
other actions were inappropriate.
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Serious rule infractions: Complaint for conduct such as insubordination, drunkenness
on duty, sleeping on duty, neglect of duty, false statements or malingering.

Minor rule infractions: Complaint for conduct such as untidiness, tardiness, faulty
driving, or failure to follow procedures.

In addition, the rules and regulations should set forth a schedule of possible penalties an
officer might receive when discipline is imposed. A system of progressive discipline should be
instituted within the agency's rules. Progressive discipline serves an important role in the
process by which the agency deals with complaints of misconduct or inappropriate behavior. In
providing a range of penalties, the department can use the disciplinary process to achieve the
basic goals of instruction and address inappropriate behavior before minor problems escalate
into major problems. At the same time, the subject officer is made aware that repeated
violations of the agency's rules will result in progressive discipline. An internal affairs complaint
that has a disposition of exonerated, unfounded, or not sustained should not be used to effect
progressive discipline.

A system of progressive discipline can include the following elements:

Counseling

Oral reprimand or performance notice
Written reprimand

Monetary fine®
Transfer/reassignment

Suspension without pay

Loss of a promotional opportunity
Demotion

Discharge from employment

©CoONOO LN~

The disciplinary process should be thoroughly explained in the agency's rules and
regulations, including a description of the officer's rights, the identity of the hearing officer, an
outline of the hearing process and appeal procedures available to the officer.

An agency's rules and regulations, which include the description of the disciplinary
process, shall be distributed to all employees. The agency should document that this
distribution has taken place. In addition, a copy of the rules and regulations and a copy of the
department's internal affairs S.O.P. shall be made available to a representative of any collective
bargaining unit for employees.

% Agencies operating under the Department of Personnel statutes (N.J.S.A. 11A:2-20) and
regulations may only assess a fine in lieu of a suspension where loss of the officer from duty
would be "detrimental to the public health, safety or welfare" or if the assessment is restitution
or is agreed to by the employee.
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Prevention of Misconduct

Prevention is the primary means of reducing and controlling inappropriate behavior and
misconduct. While disciplinary actions are properly imposed on officers who engage in
wrongdoing, they are of limited utility if they shield or obscure organizational conditions which
permit the abuses to occur. Too often, inadequate training and a lack of appropriate guidance
are factors that contribute to inappropriate behavior and misconduct. An agency should make
every effort to eliminate the organizational conditions which may foster, permit, or encourage
inappropriate behavior by employees. In the furtherance of this objective, special emphasis
should be placed on the following areas.

Recruitment and Selection

Selecting and appointing the highest quality individuals to serve as law enforcement
officers must be a priority of every law enforcement agency. During the selection process,
psychological tests and individual interviews should be completed by each candidate in an
attempt to identify those who would be best suited for law enforcement. These procedures may
also be used for promotional testing, as well as assignment to especially sensitive
responsibilities or those that pose the greatest opportunities for abuse or wrongdoing. Each
agency should establish policies and procedures for recruiting, testing, selection and the
promotional process.

Training

Basic and in-service training for law enforcement officers should emphasize the sworn
obligation of those officers to uphold the law and provide for the public safety of the citizenry.
Police ethics should be a major component in the training curricula. In addition, the rules,
regulations, policies and procedures of the agency, including the disciplinary process, should be
stressed. There must also be a process to advise veteran officers of any new statutory
requirements or significant procedural changes.

An agency's supervisory personnel should always consider the need for training when
officers engage in inappropriate behavior or misconduct. The question should be, “Could
training have prevented this behavior, and can training prevent it from happening in the future?”
Perhaps a particular officer or group of officers need a refresher course in a certain subject. In
addition, changes in the law, the agency, or even within the community may give rise to the
need for a type of training never before given to the officer or department.

Training in this sense can be anything from informal counseling of an officer about a
particular policy or procedure, through formal department-wide training. The department may
also take advantage of other agencies, including police academies, the county prosecutor's, the
Division of Criminal Justice, or other public or private entities.

Supervision

Proper supervision is critical to the discipline and management of a law enforcement
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agency. To maximize their effectiveness, agency supervisors should receive appropriate
supervisory training as close as possible to the time of their promotion. Emphasis should be
placed on anticipating problems among officers before they result in improper performance or
conduct. Supervisors are expected to recognize potentially troublesome officers, identify
training needs of officers, and provide professional support in a fair and consistent manner.

Staff Inspections

While the primary responsibility for enforcing department policies rests with the line
supervisors, management cannot rely solely on those supervisors for the detection of violations.
Administrators should establish a mechanism to determine whether an agency's policies and
procedures are being properly implemented. It is necessary for management to know if
behavior is, in fact, consistent with the agency's rules and regulations, policies and procedures.
The task of detecting such defects should be delegated to an inspection unit or function.

Large agencies might establish an inspection unit operating directly out of the office of
the law enforcement executive. Small and medium size agencies can successfully accomplish
this function by periodically assigning the inspection task to selected unit supervisors.
Individuals so assigned must be of unquestioned integrity and hold sufficient rank to achieve
the objectives of the inspection function.

The inspection function should determine by actual on-site inspection whether
management's policies are being properly implemented by personnel at the operational level.
This function is also responsible for reviewing and evaluating procedures. In addition, the
inspection unit or function should evaluate the material resources of the department and their
utilization. This includes but is not limited to motor vehicles, communications equipment,
computers, office machinery and supplies. The inspection function or unit should report any
deficiencies to the law enforcement executive, as well as recommend any possible solutions
and improvements.

Community Outreach

Commanding officers should strive to remain informed about and sensitive to the needs
and problems of the community. Regularly scheduled meetings to discuss community concerns
should be held with citizen advisory councils, religious groups, schools, businesses and other
community leaders. These meetings help commanding officers identify potential crisis
situations and keep channels of communication open between the agency and the community.
The disciplinary process should be publicized and clearly explained in these forums.

Responsibility for Discipline

The successful implementation of discipline requires the law enforcement executive to
delegate responsibility for the disciplinary process to individual units and supervisors within the
agency. Although the levels of authority may vary within an agency’s chain of command, the
failure to carry out disciplinary responsibilities at any level in the chain of command will
contribute to the organization's ineffectiveness. The task of clearly delineating the authority and
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responsibility to initiate and impose discipline is essential to the administration of the agency.

Every supervisor must establish a familiarity with the agency’s disciplinary process and
develop an understanding of how to implement specific disciplinary procedures when called
upon to deal with inappropriate behavior or misconduct. If a supervisor fails to follow these
procedures or avoids his or her responsibility, that supervisor is not conforming to expected
behavior and must receive some sort of corrective action. Some supervisors occasionally need
to be reminded that the fundamental responsibility for direction and control rests with the
immediate supervisor at the operational level, not with the law enforcement executive.

To provide such direction and control, supervisory personnel must be granted the proper
authority to carry out their responsibilities. In order to properly exercise this authority,
supervisory personnel must be fully familiar with applicable agency rules and regulations.

Based on the size and needs of the individual agency, supervisory personnel may be permitted
to impose specific disciplinary measures (subject to approval of the law enforcement executive)
including oral reprimands or performance notices, written reprimands, and suspensions. In
addition, the supervisor should be permitted to make written recommendations for other
disciplinary actions. The extent of this authority must be clearly stated in the agency's
disciplinary rules and regulations.

Fitness for Duty

One of the areas which often involves internal affairs is an employee's fitness for duty.
This is not exclusively an internal affairs issue, since an officer's fithess may be impacted for
reasons other than misconduct. For instance, an officer may become unfit for duty because of
a medical problem unrelated to the job. There are occasions, however, when internal affairs
may be called upon to assist in determining whether or not an officer is fit for duty.

It is incumbent upon a law enforcement agency to ensure that its members are fit to
safely and effectively perform the duties of their profession. If, for whatever reason, that fitness
comes into question, it is necessary that the agency have the officer evaluated by competent
professionals to make a determination of fitness. If a law enforcement executive, commander,
supervisor, or internal affairs investigator has reasonable concerns about the fithess for duty of
an officer, they are obligated to begin the process necessary to obtain that evaluation. If the
officer in question is obviously unfit for duty, the officer in authority may effect an immediate
suspension pending the outcome of the evaluation and investigation. (See "Immediate
Suspension Pending Investigation and Disposition" on page 17.)
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Internal Affairs Unit

Requirement 1

Every law enforcement agency must establish, by written policy, an internal affairs function

or unit within the agency.

Every law enforcement agency shall establish an internal affairs unit or function.
Depending upon the need, the internal affairs unit can be full or part-time. In either case, this
requires the establishment of a unit or the clear allocation of responsibility and resources for
carrying out the internal affairs function. The unit will consist of those personnel of the
department assigned to internal affairs by the law enforcement executive. Personnel assigned
to the internal affairs unit serve at the pleasure of and are directly responsible to the law
enforcement executive or the designated internal affairs supervisor.

Duties and Responsibilities

The purpose of the internal affairs unit is to establish a mechanism for the receipt,
investigation and resolution of complaints of officer misconduct. The goal of internal affairs is to
insure that the integrity of the department is maintained through a system of internal discipline
where fairness and justice are assured by an objective and impartial investigation and review.

The internal affairs unit or officer will conduct investigations of allegations of misconduct
by members of the department and review the adjudication of minor complaints handled by
supervisors. In addition, internal affairs will be responsible for the coordination of administrative
investigations involving the non-training discharge of firearms by department personnel, and
use of force incidents.

Internal affairs has an obligation to investigate or review any allegation of employee
misconduct that is a potential violation of the agency’s rules and regulations or which indicates
that the employee is unable, unwilling or unfit to perform his or her duties. The obligation to
investigate includes not only acts of misconduct that are alleged to have occurred while the
subject officer was on-duty, but also acts of misconduct that are alleged to have occurred
outside the employing agency’s jurisdiction or while the subject officer was off-duty.

An internal affairs unit may conduct an internal investigation on its own initiative upon
notice to, or at the direction of the law enforcement executive or the internal affairs supervisor.
Internal affairs may refer investigations to the employee's supervisor for action as permitted by
department policy and procedures.

Internal affairs investigations must be considered as important to the agency as any
criminal investigation. Therefore, members of the internal affairs unit should have the authority
to interview any member of the agency and to review records and reports of the agency relative
to their assignment. In addition, the agency’s personnel should be instructed that the internal
affairs unit acts at the behest of the executive in all internal affairs investigations. The agency’s
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personnel should be further instructed that during an internal affairs investigation, every
member of the agency, regardless of rank, shall treat an order or a request from a member of
the internal affairs unit as if the order or request came directly from the executive.

The internal affairs unit shall maintain a comprehensive central file on all complaints
received, whether investigated by internal affairs or assigned to the officer's supervisors for
investigation and disposition.

Selection of Personnel for the Internal Affairs Unit

Personnel assigned to conduct internal affairs investigations should be energetic,
resourceful and committed to the agency’s mission and the internal affairs function. They must
display a high degree of perseverance and initiative. The internal affairs investigator must
maintain an appropriate balance between professional commitment and personal and group
loyalties. Internal affairs personnel must be of unquestioned integrity and possess the moral
stamina to perform unpopular tasks. It is important that these investigators possess the ability
to withstand the rigors and tensions associated with complex investigations, social pressures
and long hours of work. The investigator must possess the ability to be tactful when dealing
with members of the department and the community. It is recommended that personnel
assigned to the internal affairs unit provide the agency with the opportunity to access all
segments of the community. For example, if a particular community has a significant proportion
of the population which speaks a foreign language, the law enforcement executive may wish to
consider assigning an officer to the internal affairs unit who speaks that language.

Investigations of officer misconduct may proceed in one of two ways. An investigation
may be conducted for the purpose of imposing a disciplinary sanction, or an investigation may
be conducted for the purpose of initiating a criminal prosecution. The distinction between the
two is important in that each type of investigation has differing legal requirements.
Consequently, it is important that the internal affairs investigator be familiar with proper
investigative techniques and legal standards for each type of proceeding. It is essential that
experienced investigators be assigned to internal affairs investigations. Each investigator must
be skilled in interviewing and interrogation, observation, surveillance and report writing.

Internal affairs investigators should be trained not only in the elements of criminal law,
court procedures, rules of evidence and use of technical equipment, but also in the disciplinary
and administrative law process. Initially upon assignment, and on an ongoing basis, these
investigators should receive training in internal affairs and disciplinary procedures.

Law enforcement executives shall not assign any person responsible for the
representation of members of the collective bargaining unit to the internal affairs unit. The
conflict of interest if such an assignment were made would be detrimental to the internal affairs
unit, the subject officer, the officer so assigned, the bargaining unit and the department as a
whole.
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Accepting Reports of Officer Misconduct

Requirement 2

Every law enforcement agency must accept reports of officer misconduct from any person,

including anonymous sources, at any time.

Every law enforcement agency shall establish a policy which provides that all citizen
complaints are readily accepted and fully and promptly investigated. Allegations of officer
misconduct or complaints of inappropriate behavior can alert the law enforcement executive to
problems which require disciplinary action or identify the need for remedial training. However,
executives must also recognize that complaints from the public provide them with an invaluable
source of feedback. Complaints from the public, whether substantiated or not, increase the
police executive’s awareness of actual or potential problems, as well as the community’s
perceptions and attitudes about police practices and procedures. The law enforcement
executive should use complaints from the public as one means of determining whether the
agency is falling short of its intended goals.

Accepting Reports Alleging Officer Misconduct

All complaints of officer misconduct shall be accepted from all persons who wish to file a
complaint regardless of the hour or day of the week. This includes reports from anonymous
sources, juveniles and persons under arrest or in custody. Internal affairs personnel, if
available, should accept complaints. If internal affairs personnel are not available, supervisory
personnel should accept reports of officer misconduct, and if no supervisory personnel are
available, complaints should be accepted by any law enforcement officer. At no time should a
complainant be told to return at a later time to file his report.

Citizens should be encouraged to submit their complaints as soon after the incident as
possible. If the citizen cannot personally appear at the agency to file the complaint, a member
of the agency, preferably a member of the internal affairs unit, should visit the citizen at his or
her home, place of business or other location if necessary to complete the report. Under no
circumstances shall it be necessary for a citizen to make a sworn statement to initiate the
internal affairs process. Furthermore, every police agency shall accept and investigate
anonymous complaints.

The internal affairs investigator, supervisor or other officer receiving the complaint will
explain the department's disciplinary procedures to the person making the complaint. The
officer should advise the complainant that he or she will be kept informed of the status of the
complaint and its ultimate disposition. To best accomplish this, the department shall prepare a
fact sheet or brochure for distribution to people who make complaints. This fact sheet should
include information on the agency's internal affairs process and what role the complainant can
expect to play. See an example in Appendix B.

The supervisor or other officer receiving the complaint shall complete the appropriate
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internal affairs report form. The report form should have adequate instructions for proper
completion.

Upon receipt of an internal affairs complaint, the internal affairs investigator can advise
the complainant of the importance of providing accurate and truthful information. However,
when making such an advisement, internal affairs investigators must remember that it is
important to balance the need for receiving citizen complaints of officer misconduct against the
danger of discouraging citizens from coming forward with their complaints. Therefore, any
language that would serve to dissuade or intimidate a citizen from coming forward should be
avoided.

Although there are complaints against officers that are legitimate and based upon facts,
there are others that are contrived and maliciously pursued, often with the intent to mitigate or
neutralize legal action taken against the complainant by an officer. The law enforcement
agency must fully and impartially investigate the former, while taking a strong stand to minimize
the latter. The law enforcement agency should notify the county prosecutor in any case where
a complainant has fabricated or intentionally misrepresented material facts to initiate a
complaint of officer misconduct.

Anonymous reports of improper conduct by an officer shall be accepted. All efforts will
be made to encourage full cooperation by the complainant. The investigation of anonymous
complaints can be troublesome. However, accurate information about officer wrongdoing may
be provided by someone who, for any number of reasons, does not want to be identified.
Therefore, an anonymous report must be accepted and investigated as fully as possible. In the
event an agency receives an anonymous complaint, the officer accepting the complaint should
complete as much of the internal affairs report form as he can given the information he has
received.

Complaints may also be received from other law enforcement agencies, such as
neighboring municipal police agencies, the county prosecutor or the Division of Criminal
Justice. In such cases, the complaint should be forwarded to internal affairs for immediate
handling.

If a person comes to a particular law enforcement agency to make a complaint about a
member of another law enforcement agency, he or she should be referred to that agency. If
the complainant expresses fear or concerns about making the complaint directly, he should be
referred to the county prosecutor.

All complaints should be investigated, as long as the complaint contains sufficient
factual information to warrant an investigation. In cases where the identity of the officer is
unknown, the internal affairs investigator should use all available means to determine proper
identification.

In some cases, a complaint is based on a misunderstanding of accepted law

enforcement practices or the duties of the officer. Supervisors should be authorized to
informally resolve minor complaints, whenever possible, at the time the report is made. If the
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complainant is not satisfied with such a resolution, the complaint should be forwarded to
internal affairs for further action as warranted. The process of informally resolving internal
affairs complaints requires the exercise of discretion by supervisors. The proper exercise of
discretion in such matters cannot be codified.

Even if the citizen is satisfied with the informal resolution, the process should be
recorded on an internal affairs report form. Regardless of the means of resolution, the integrity
of the internal affairs process, particularly the receipt of citizen complaints, demands that all
citizen complaints and inquiries be uniformly documented for future reference. The form should
indicate that the matter was resolved to the satisfaction of the citizen and sent to internal affairs
for review and filing. The internal affairs supervisor should periodically audit those reports
indicating that a citizen’s complaint was informally resolved to ensure that the agency’s
supervisors are properly implementing their authority to resolve citizen complaints.

Requirement 3

The agency must notify an officer in writing that a complaint has been made against him,
and that an investigation will begin, unless this notification would interfere with the

investigation.

Once a complaint has been received, the officer who is the subject of the complaint shall
be notified in writing that a report has been made and that an investigation will commence. This
notification is not necessary if it would impede the conduct of the investigation. An example of
a notification form is found in Appendix F.

Immediate Suspension Pending Investigation and Disposition

In certain serious cases of officer misconduct, the agency may need to suspend the
subject officer pending the outcome of the investigation and subsequent administrative or
criminal charges. In order to effect an immediate suspension pending the investigation, at least
one of the following conditions must be met:

1. The employee is unfit for duty.

2. The employee is a hazard to any person if permitted to remain on the job.

3. An immediate suspension is necessary to maintain safety, health, order or
effective direction of public services.

4. The employee has been formally charged with a first, second or third degree
crime.

5. The employee has been formally charged with a first, second, third or fourth
degree crime while on-duty, or the criminal act directly related to his or her
employment.

Before the immediate suspension of an officer, the law enforcement executive or
authorized person should determine which of those criteria apply. The decision whether or not
to continue to pay an officer who has been suspended pending the outcome of the investigation
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rests with the law enforcement executive and appropriate authority, who should carefully
consider all of the ramifications of these choices.

It should be clear that the suspension of an officer before the completion of an
investigation or the disposition of a case is a serious matter. Such suspensions may be
immediately necessary, as in the case of an officer reporting for work under the influence of
alcohol. In other cases, however, a suspension need not be immediate but rather would follow
a preliminary investigation into the matter which indicates that one of the above criteria has
been met. In any case, suspension prior to the disposition of the case must be clearly
documented and justified. At the time of the suspension, the individual shall be provided with a
written statement of the reasons the action has been taken. In the event of a refusal by the
individual to accept that written statement, a copy shall be provided to the individual's collective
bargaining representative as soon as possible. If the immediate suspension is imposed by a
supervisor or commander authorized to do so, the law enforcement executive must be advised
without delay. He will then determine the status of the suspension given the facts of the case in
light of the above criteria. In no case shall an immediate suspension be used as a punitive
measure.
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Investigation of Internal Complaints

Requirement 4

All allegations of officer misconduct shall be thoroughly and objectively investigated to their

logical conclusion.

Time Limitations

Under N.J.S.A.40A:14-147, disciplinary charges alleging a violation of the agency’s rules
and regulations must be filed within 45 days of the date the person filing the charge obtained
sufficient information to file the charge. This “45 day rule” does not apply to disciplinary
charges alleging officer misconduct or incapacity. In addition, citizens are not bound to make
their complaint within 45 days of the incident. However, once the agency has received the
citizen’s complaint, the 45 day rule applies.

The commencement of a criminal investigation into the subject matter of an internal
affairs complaint will cause the 45 day rule to be suspended pending the outcome of the
criminal investigation. The 45 day rule will remain suspended until the disposition of the
criminal investigation. However, upon disposition of the criminal investigation, agencies will
once again be bound by the 45 day rule. Therefore, in the event a county prosecutor has
initiated a criminal investigation of an internal affairs matter, the internal affairs unit must remain
in contact with the county prosecutor on a regular basis to determine the progress of the
investigation. Where a county prosecutor has decided to terminate a criminal investigation and
return the matter to the agency for appropriate disciplinary action, the internal affairs
investigator must be able to document the date on which he learned that the criminal
investigation was closed by the county prosecutor and returned to the agency.

Where an agency can conduct an internal affairs investigation and file disciplinary
charges within 45 days of the receipt of a complaint, the 45 day rule does not become an issue.
However, if an agency cannot conduct an investigation or file disciplinary charges within 45
days of the receipt of the complaint, the burden is on the investigator and ultimately the agency
to identify the point at which “sufficient information” was developed to initiate disciplinary action.
Therefore, it is important that a detailed chronology be maintained of each investigation so that
critical actions and decisions are documented.

Along these same lines, it is important that there is no delay between the conclusion of
the investigation by the assigned investigator, and the decision to file charges by the person
who has that responsibility. Although the 45 day clock begins at the time the person who has
the responsibility to file charges has sufficient information, an agency would have a difficult time
justifying an extensive bureaucratic delay once any member of that agency has established
sufficient information. This need to eliminate bureaucratic delay is one of the reasons that the
internal affairs unit should be closely aligned with the office of the law enforcement executive in
the agency's organizational structure.
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Agencies operating under the purview of Title 11A must comply with New Jersey
Department of Personnel Rules.* Appendix N contains the time table used by Department of
Personnel for disciplinary action. While these steps are mandatory for all Department of
Personnel agencies, the time table provides a model that should be adopted by all law
enforcement agencies.

Investigation and Adjudication of Minor Complaints

Following the principle that the primary goal of internal affairs and discipline is to correct
problems and improve performance, relatively minor complaints should be handled by
management in the subject officer's chain of command. Complaints of demeanor and minor
rule infractions should be forwarded to the supervisor of the subject officer's unit. It is often
difficult for an immediate supervisor to objectively investigate a subordinate. In addition, that
arrangement might obscure the possibility that part of the inappropriate conduct was the result
of poor supervision. While the structure of each law enforcement agency is different, it is
recommended that minor complaints be assigned to and handled by a commanding officer at
least one step removed from the officer's immediate supervisor.

Supervisors conducting the investigation of minor complaints of inappropriate behavior
must strive to conduct a thorough and objective investigation without violating the rights of the
subject officer or any other law enforcement officer. Accordingly, all officers who may be called
upon to do an internal investigation must be thoroughly familiar with the department's entire
internal affairs policy, including the protection of the subject officer's rights and the procedures
for properly investigating internal complaints.

The investigator should interview the complainant, all withesses and the subject officer,
as well as review relevant reports and documents, gather evidence, and conduct any other
investigation as appropriate. The investigator should then submit a report to the law
enforcement executive or appropriate supervisor summarizing the matter and indicating the
appropriate disposition. Possible dispositions include:

1. Exonerated: The alleged incident did occur, but the actions of the officer were
justified, legal and proper.

2. Sustained: The investigation disclosed sufficient evidence to prove the
allegation, and the actions of the officer violated a provision of the agency’s rules
and regulations or procedures.

3. Not Sustained: The investigation failed to disclose sufficient evidence to clearly
prove or disprove the allegation.

4. Unfounded: The alleged incident did not occur.

* N.JA.C. 4A:1-1.1 et seq.
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If the investigator determines that the complaint is unfounded, exonerated or not
sustained, the investigation report is to be forwarded to internal affairs for review and entry in
the index file and filing. The subject officer shall be notified in writing of the outcome of the
investigation.

If the complaint is sustained, the superior officer so authorized should determine the
appropriate disciplinary action. Typical disciplinary actions for minor infractions include
performance notices, oral reprimands or written reprimands. The superior officer shall
complete the appropriate disciplinary document, and provide a copy of that document to the
officer being disciplined. A copy of the disciplinary document shall be forward to the law
enforcement executive or appropriate supervisor for review, placed in the officer's personnel
file, and sent to internal affairs for entry into the index file and filing.

Each agency should establish its own protocol for reviewing and purging performance
notices and oral reprimands from an employee's personnel file. Written reprimands should
remain permanently in the employee's personnel file.

Requirement 5

The agency must notify officers of complaints and their outcomes, and must notify

complainants of the outcome of the investigation.

A letter should be sent to the complainant explaining the outcome of the investigation. If
the investigation resulted in a conclusion of unfounded, not sustained or exonerated, this
conclusion should be stated and defined for the civilian complainant. If the investigation
resulted in a sustained allegation with discipline, the letter should simply state that the allegation
was sustained and that the officer has been disciplined according to department procedures. It
is not necessary to specify the discipline imposed.

Investigation and Adjudication of Serious Complaints

Requirement 6

Where preliminary investigation indicates the possibility of a criminal act on the part of the
subject officer, or the investigation involves the use of force by the officer which results in
serious bodily injury or death, the county prosecutor must be notified immediately. No
further action should be taken, including the filing of charges against the officer, until
directed by the county prosecutor.

All serious complaints shall be forwarded to the internal affairs unit. This includes
complaints of criminal activity, excessive force, improper or unjust arrest, improper entry,
improper or unjustified search, differential treatment, serious rule infractions, and repeated
minor rule infractions.
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The internal affairs supervisor or law enforcement executive will direct that an
appropriate investigation be conducted by an internal affairs investigator. Investigators must
strive to conduct a thorough and objective investigation without violating the rights of the subject
officer or any other law enforcement officer. Internal affairs investigators, and anyone who may
be called upon to do an internal investigation, must be thoroughly familiar with the department's
entire internal affairs policy, including the protection of the subject officer's rights and the
procedures for properly investigating internal complaints.

Internal affairs shall notify the suspect officer in writing that an internal investigation has
been started, unless the nature of the investigation requires secrecy. The internal affairs
investigator should interview the complainant, all witnesses and the subject officer, as well as
review relevant reports and documents, and obtain necessary information and materials.

Upon completion of the investigation, the internal affairs investigator will recommend
dispositions for each allegation through the chain of command to the law enforcement
executive. As previously described, these dispositions may include exonerated, sustained, not
sustained, or unfounded. Each level of review may provide written recommendations and
comment for consideration by the law enforcement executive.

The law enforcement executive, upon reviewing the report, supporting documentation
and information gathered during any supplemental investigation, shall direct whatever action is
deemed appropriate. If the complaint is unfounded or not sustained, or the subject officer is
exonerated, the disposition shall be entered in the index file and the report filed.

If the complaint is sustained and it is determined that formal charges should be made,
the law enforcement executive will direct either internal affairs or the appropriate commanding
officer to prepare, sign, and serve charges upon the subject officer or employee. The individual
assigned shall prepare the formal notice of charges and hearing on the charging form. This
form will also be served upon the officer charged in accordance with N.J.S.A. 40A:14-147. An
example of a charging form is provided at Appendix O.

The notice of charges and hearing shall direct that the officer may: 1) enter a plea of
guilty to the charges; 2) enter a plea of not guilty to the charges; or 3) waive his or her right to
a hearing. If the officer enters a plea of guilty or waives his or her right to a hearing, the law
enforcement executive shall permit the officer to present mitigating factors prior to assessing a
penalty. Conclusions of fact and the penalty imposed will be noted in the officer's personnel file
after he has been given an opportunity to read and sign it. Internal affairs will cause the penalty
to be carried out and complete all required forms.

If the subject officer enters a plea of not guilty and requests a hearing, the law
enforcement executive will set the date for the hearing as provided by statute and arrange for
the hearing of the charges. Internal affairs shall be responsible for or assist the assigned
supervisor or prosecutor in the preparation of the department's prosecution of the charges.
This includes proper notification of all withesses and preparing all documentary and physical
evidence for presentation at the hearing.
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The hearing shall be held before the designated hearing officer. The hearing officer
should be empowered to enter a finding of guilty or not guilty, or to modify in any manner
deemed appropriate the charges in question. The decision of the hearing officer must be in
writing and should be accompanied by findings of fact for each issue in the case.

If the hearing officer finds the complaint against the officer is sustained by a
preponderance of the evidence, he should fix any of the progressive penalties which he deems
appropriate under the circumstances within the limitations of statute and the department's
disciplinary system.

A copy of the decision and accompanying findings and conclusions shall be delivered to
the officer or employee who was the subject of the hearing and to the law enforcement
executive if he was not the hearing officer. Upon completion of the hearing, internal affairs will
complete all required forms (Department of Personnel jurisdictions use the Final Notice of
Disciplinary Action form DPF-31B) including the entry of the disposition in the index file. If the
charges were sustained internal affairs will cause the penalty to be carried out. Documentation
of the charge and the discipline shall be permanently placed in the officer's or employee's
personnel file.

Upon final disposition of the complaint, in cases where the officer was not notified of the
outcome through some written form of discipline, the officer shall be notified of the outcome of
the case through a written internal department communication.

In all cases, a letter should be sent to the complainant explaining the outcome of the
investigation. If the investigation resulted in a conclusion of unfounded, not sustained or
exonerated, this conclusion should be stated and defined for the civilian complainant. It the
investigation resulted in a sustained allegation with discipline, the letter should simply state that
the allegation was sustained and that the officer has been disciplined according to department
procedures. It is not necessary to specify the discipline imposed.

Domestic Violence Incidents Involving Agency Personnel

Law enforcement personnel, like the population in general, occasionally become
involved in domestic violence incidents. It is important to the integrity of the agency, the safety
of the victim, and the career of the officer that such matters are handled appropriately.
Whenever an officer is involved in a domestic violence incident, either as an alleged perpetrator
or as a victim, internal affairs must be promptly notified. In cases where the officer was the
alleged perpetrator, the officer's service weapon may have been seized by the investigating
officers.

Every law enforcement agency should promulgate a rule which requires any officer or
employee to notify the agency if he or she has been charged with an offense, received a motor
vehicle summons, or have been involved in a domestic violence incident. In cases of domestic
violence, the investigating agency should also notify the employing agency's internal affairs
investigators as soon as possible.
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The primary responsibility for the investigation of the domestic violence incident itself,
along with any related offenses, belongs to the agency which has jurisdiction over the incident.
The processing of domestic violence complaints, restraining orders, criminal complaints, etc.,
will remain with that agency. In many cases, this will not be the officer's employing agency.

The employing agency's internal affairs officers will be responsible for receiving the
information and documenting the matter as they would any other allegation of misconduct. If
the report is that the officer is the victim of domestic violence, it should still be recorded and
followed up in case employee assistance is warranted.

If a criminal charge has been filed, internal affairs must notify the county prosecutor
immediately even if the incident took place in another county. As the chief law enforcement
officer of the county, it is critical that a prosecutor be made aware of any outstanding criminal
charges against any law enforcement officer in his or her county.

Internal affairs is responsible to review the investigation of the incident, and to conduct
whatever further investigation is necessary, to determine if the officer violated department rules
and regulations or if the officer's fitness for duty is in question. In addition, internal affairs will
track the proceedings of any criminal charges or civil matters which may have arisen out of the
incident. Internal affairs will also work with the county prosecutor to determine if and when an
officer may have his weapon returned.
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Internal Affairs Investigation Procedures

Only after a thorough and impartial investigation can an informed decision be made as
to the proper disposition of the complaint. Decisions based upon such an investigation will
support the credibility of the department among its ranks as well as the public at large.

As with all other investigations, lawful procedures must be used to gather all evidence
pertaining to allegations against a law enforcement officer. Investigations for internal
disciplinary or administrative purposes involve fewer legal restrictions than criminal
investigations. Restrictions that do exist, however, must be recognized and followed. Failure to
do so may result in improperly gathered evidence being deemed inadmissable. Restrictions
which apply to internal affairs investigations may have their basis in state statutes, case law,
collective bargaining agreements, local ordinances, Department of Personnel rules or agency
rules and regulations. Internal affairs investigators shall familiarize themselves with all of the
above provisions.

Complaints must be professionally, objectively and expeditiously investigated in order to
gather all information necessary to arrive at a proper disposition. It is important to document
citizens' concerns, even those which might appear to be unfounded or frivolous. If such
complaints are not documented or handled appropriately, citizen dissatisfaction will grow,
fostering a general impression of insensitivity by the agency to concerns of the community.

The internal affairs investigator may use any lawful investigative techniques including
inspecting public records, questioning witnesses, interviewing the subject officer, questioning
agency employees, and surveillance. Therefore, the investigator must understand the use and
limitations of such techniques.

It is generally recommended that the complainant and other lay witnesses be
interviewed prior to interviewing sworn members of the agency. This will often eliminate the
need for having to do repeated interviews with agency members. However, this procedure
does not have to be strictly adhered to if circumstances and the nature of the investigation
dictate otherwise.

Interviewing the Complainant and Civilian Witnesses

The investigator assigned an internal investigations case should initially outline the case
to determine the best investigative approach and identify those interviews immediately
necessary. The investigator should determine if any pending court action or ongoing criminal
investigation might delay or impact upon the case at hand. If it appears that the conduct under
investigation may have violated the law, or the investigation involves the use of force by the
officer which resulted in serious bodily injury or death, the county prosecutor shall be
immediately notified of the internal affairs investigation.

If the investigation involves a criminal charge against the complainant, an initial interview

should be conducted with the complainant. However, the investigator must realize that the
complainant is simultaneously a criminal defendant arising out of the same incident, and must
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be accorded all of the appropriate protections. Thus, all further contact with the complainant
should be arranged with and coordinated through the complainant's defense attorney.

The complainant should be personally interviewed if circumstances permit. If the
complainant cannot travel to the investigator's office, the investigator should conduct the
interview at the complainant's home or place of employment if feasible. If not, an interview by
telephone may be conducted. All relevant identifying information concerning the complainant
should be recorded, e.g., name, complete address, telephone number and area code, race or
ethnic identity, sex, date of birth, hair color, eye color, social security number, and place of
employment (name and address).

All relevant facts known to the complainant should be obtained during the interview. An
effort should be made to obtain a formal statement from the complainant at the initial interview.

Whenever possible, all witnesses to the matter under investigation should be personally
interviewed and formal statements taken.

Reports, Records and Other Documents

All relevant reports should be obtained and preserved as expeditiously as possible.
Internal department reports relating to a subject officer's duties should be examined. Examples
of such reports include arrest reports and investigation reports, radio logs, patrol logs, vehicle
logs and evidence logs pertaining to or completed by the officer.

The investigator should also examine technologies which utilize digital recording. These
include digital telephone and radio recorders, computer aided dispatch systems, and mobile
data terminals. In these cases, the relevant data should be copied to an appropriate medium
as soon as possible and retained by internal affairs.

Records and documents of any other agency or organization that could prove helpful in
the investigation should be examined. These may include reports from other law enforcement
agencies, hospital records, doctors' reports, jail records, court transcripts, FBI or SBI records,
motor vehicle abstracts and telephone records. In some instances, subpoenas or search
warrants may be necessary to obtain the information.

Physical Evidence

Investigators should obtain all relevant physical evidence. All evidence, such as
clothing, hair or fabric fibers, stains, and weapons should be handled according to established
evidence procedures.

With respect to radio and telephone recordings, the original tape is the best evidence
and should be secured at the outset of the investigation. Transcripts or copies of the original
recordings can be used as investigative leads. Entire tapes or transmissions should be
reviewed to reveal the totality of the circumstances.
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Photographs

Photographs and video tape can be useful tools if relevant to the investigation. In the
event of a complaint involving excessive use of force, photographs of the complainant and the
officer should be taken as close as possible to the time of the incident. In addition, photographs
can be used to create a record of any other matter the investigator believes is necessary.
Whenever possible, color photography should be used.

The law enforcement agency should maintain a recent photograph of each officer.
These photographs can be used in the event a photo array is needed for identification
purposes. If a photo array is used, it must be properly retained for possible evidentiary
purposes.

Physical Tests

Police officers who are the subjects of internal investigations may be compelled to
submit to various physical tests or procedures to gather evidence.

Evidence Rule 503 (a) states that “..no person has the privilege to refuse to submit to
examination for the purpose of discovering or recording his corporal features and other
identifying characteristics or his physical or mental condition..” Evidence that may be obtained
or procedures that may be used to obtain evidence under this rule include:

Breath sample

Blood sample

Requiring suspect to speak
Voice recordings
Participation in a lineup
Handwriting samples

Hair and saliva samples
Urine specimens

Video taping

0. Field sobriety tests

OO NoORr~®N -

For internal affairs investigations that may result in a criminal prosecution, physical tests
should be conducted pursuant to a court order or an investigative detention under Court Rule
3:5A. Officers that refuse to perform or participate in a court ordered physical test may be
subject to a contempt of court sanction as well as agency discipline for failing to comply with the
court order.

For internal affairs investigations that may result in an administrative disciplinary
proceeding, subject officers may be ordered by the internal affairs investigator or the
appropriate supervisor to perform or participate in a physical test. The order must be
reasonable and relevant to the investigation at hand. Officers that refuse to perform or
participate in a lawfully ordered physical test can be disciplined for their refusal to do so.
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Drug Testing

The testing of law enforcement officers in New Jersey for the illegal use of drugs is
strictly regulated by the Attorney General's Law Enforcement Drug Testing Policy, revised
September 1998. This policy permits the testing of applicants and trainees for law enforcement
positions. It further specifies that law enforcement officers may only be tested for drugs if
reasonable suspicion exists that they are using such drugs, or if they have been chosen as part
of a regulated random drug testing program. In any case, drug testing is done through an
analysis of urine samples by the State Toxicology Laboratory.

The Attorney General's Law Enforcement Drug Testing Policy identifies specific
responsibilities for internal affairs. These include the oversight of any random drug testing
program, and the maintenance of drug testing records. Any officer assigned to internal affairs
should be familiar with the Attorney General's Law Enforcement Drug Testing Policy.

Polygraph

N.J.S.A. 2C:40A-1 states that an employer shall not influence, request or require an
employee to take or submit to a lie detector test as a condition of employment or continued
employment. To do so constitutes a disorderly persons offense. Therefore, a law enforcement
officer should never be asked to take a polygraph examination as part of an internal affairs
investigation. It should not even be suggested to the officer by the investigator that a polygraph
examination would be appropriate, that it "might clear this whole thing up." However, the
subject officer may voluntarily request to take a polygraph examination.

Polygraph tests of civilian complainants and witnesses should only be used when there
is a reasonable suspicion that their statements are false. Polygraph examinations should not
be used routinely in internal affairs investigations. Under no circumstances should polygraph
examinations be used to discourage or dissuade citizen complainants.

Search and Seizure

All citizens, including police officers, have a Fourth Amendment right to be free from
unreasonable searches and seizures. In an internal affairs investigation, the Fourth
Amendment applies to any search undertaken by the employing agency. The internal affairs
investigator must be cognizant of the various principles governing search and seizure
particularly where the investigator will conduct a search as part of a criminal investigation or the
investigator will search personal property belonging to the subject officer.

Criminal investigations generally require the investigator to obtain a search warrant in
order to conduct a search. Search warrants require probable cause to believe that the search
will reveal evidence of a crime. In internal affairs investigations, a search warrant should be
obtained before a search is conducted of a subject officer’s personal property including his or
her home, personal car, bank accounts, safety deposit boxes, briefcases etc. In addition, a
warrant may be necessary where a search of the subject officer’s workplace is conducted and it
is determined that the officer has a high expectation of privacy in the place to be searched. The
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internal affairs investigator should consult with the county prosecutor’s office before undertaking
the search of any workplace area in a criminal investigation.

The law is somewhat less clear with respect to searches conducted during an
administrative investigation. While it appears that the employing agency has greater latitude to
conduct warrantless searches during an administrative investigation, great care should be
exercised by the investigator when searching the subject officer’s personal property or areas in
which the officer has a high expectation of privacy. Internal affairs investigators should
document their reasons for conducting the search and limit the intrusiveness of the search
itself. If there are any doubts or concerns about the propriety or legality of a search, the
investigator should discuss the matter with the county prosecutor’s office before proceeding
with the search.

Generally, during either administrative investigations or criminal investigations,
workplace areas may be searched without a search warrant. The critical question is whether
the public employee has a reasonable expectation of privacy in the area or property the
investigator wants to search. The determination of a reasonable expectation of privacy must be
decided on a case by case basis. There are some areas in the person's workplace where this
privacy expectation can exist just as there are some areas where no such expectation exists.
Areas that several employees share, or where numerous employees go to utilize files or
equipment, would present no expectation or a diminished expectation of privacy. Included here
would be squad rooms, lobby areas, dispatch areas, government provided vehicles (patrol
cars), general filing cabinets, etc.

However, employees may have a greater expectation of privacy in their own lockers or
assigned desks, or possibly in a vehicle assigned to them solely for their use. If a department
intends to retain the right to search property which it assigns to officers for their use, including
lockers and desks, it should put officers on notice of that fact. This notification will help defeat
an assertion of an expectation of privacy in the assigned property by the officer. The agency
should issue a directive regarding this matter, as well as provide notice of the policy in any
employee handbook or personnel manual (including the rules and regulations) provided by the
agency. Notice should also be posted in the locker area and on any bulletin boards. The
following is a sample of what such a notice should contain:

The department may assign to its members and employees departmentally
owned vehicles, lockers, desks, cabinets, etc., for the mutual convenience of the
department and its personnel. Such equipment is and remains the property of
the department. Personnel are reminded that storage of personal items in this
property is at the employee's own risk. This property is subject to entry and
inspection without notice.

In addition, if the department permits officers to use personally owned locks on assigned
lockers and other property, it should be conditioned on the officer providing the department with
a duplicate key or the lock combination, whichever is applicable.

With the introduction of new technologies in law enforcement, it may become necessary
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to search computers and seize their contents. As before, the critical question is whether the
public employee has a reasonable expectation of privacy to information stored in a computer.
While the determination of a reasonable expectation of privacy must be decided on a case by
case basis, the law enforcement agency should take steps to actively and affirmatively diminish
this expectation. The agency should state, in writing, that it retains the right to enter and review
the contents of any department issued computer at any time. This notice may be worded as
follows:

The department may assign to its members and employees departmentally
owned computers for business purposes. Such computer equipment and its
contents are and remain the property of the department. Personnel are
prohibited from installing unauthorized software and from storing personal
information in the computer, regardless of any password protection or
encryption. The computers, their contents, and any email or electronic
correspondence originating from or arriving at the department computer are the
property of the department and are subject to entry and inspection without
notice.

The courts routinely examine agency practice in evaluating the expectation of privacy.
Thus, written notification would quickly be nullified if representatives of the agency in fact never
did enter or inspect any of these areas. Therefore, in addition to notifying employees of the
department's right to search and inspect, the agency should with some regularity inspect these
areas to establish the practice to coincide with the policy. Any search of departmental or
personal property should be conducted in the presence of the subject officer and a property
control officer.

A voluntary consent to a search may preclude some Fourth Amendment problems from
developing. A consent search eliminates the need to determine what threshold standard must
be met before conducting the search or seizure, either for an administrative or criminal
investigation. Under New Jersey law, for consent to be legally valid, a person must be informed
that he or she has the right to refuse to permit a search.® If a consent search is utilized, the
internal affairs investigator shall follow standard law enforcement procedures and have the
subject officer sign a consent form after being advised of the right to refuse such a search.

Electronic Surveillance

N.J.S.A. 2A:156A-1 et seq. governs the use of electronic surveillance information in
New Jersey. This statute specifically covers the areas of :

"Wire communication," which essentially means any conversation made over a
telephone;

"Oral communication," which means any oral communication uttered by a person who

° State v. Johnson, 68 N.J. 349 (1975)

11-31 11/2000(b)



Internal Affairs Policy & Procedures

has an expectation that such communication will be private; and

"Electronic communication," which means the transfer of communications and
information over a computer or facsimile type device.

All of these forms of communication are protected from intrusion and interception except
under very narrowly defined exceptions.

One such exception is when one person who is a part of a communication decides to
intercept (e.g., record) the conversation. As long as this person is a part of the conversation,
such recording is lawful. However, if the person stops being a party of the conversation (e.g.,
he or she walk away from the group, or he or she turn the telephone over to someone else), it is
no longer lawful for him or her to intercept the conversation.

Another exception exists where a person, acting at the direction of an investigative or
law enforcement officer, gives prior consent to intercept a wire, electronic or oral
communication, and that "third party" person is one of the parties to the communication. This
"consentual intercept" can only be made after the Attorney General or a county prosecutor or a
designee approves such interception.

Pursuant to N.J.S.A. 2A:156A-4b, a law enforcement officer may intercept and record a
wire or oral communication using a body transmitter if that officer is a party to the
communication, or where another officer who is a party to the communication requests or
requires that such interception be made. Procedures for such recordings are dictated by
individual departmental or agency policy. This kind of law enforcement non-third party intercept
can be used during internal affairs investigations.

Generally, the use of evidence derived from an authorized wiretap is limited to criminal
investigations and prosecutions. Agencies that wish to use wiretap information in a disciplinary
proceeding should consult with their county prosecutor. It may be necessary to obtain a court
order to use wiretap information in a disciplinary matter.

The monitoring of 911 telephone lines is required by law. There is no prohibition against
the monitoring of other telephones used exclusively for departmental business if the agency can
demonstrate a regulatory scheme or a specific office practice of which employees have
knowledge. In such instances, there is a diminished expectation of privacy in the use of these
telephones and monitoring would be acceptable.

The New Jersey Wiretap Act applies only to oral, wire and electronic communications.
While not specifically covered by this law, however, there should be reasonable limitations on
video surveillance. The primary issue is one of privacy. Video surveillance, especially covert
surveillance, should not be used in areas where employees have a high expectation of privacy
such as locker rooms and bathrooms. In public areas, video surveillance may be used. In
many law enforcement agencies, certain areas have video surveillance for security reasons,
such as lobbies, cell blocks and sally ports. Video obtained from these sources is applicable to
internal investigations. Questions about the specific application of video surveillance, especially
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covert surveillance, should be addressed to the county prosecutor's office. It must be
emphasized that this refers to video surveillance with no sound recording component.

Many law enforcement agencies are now using in-car video systems, which record the
video image from a camera mounted in the car and an audio signal from a microphone worn by
the officer. These recordings are available for use in internal investigations, since the video
image is not restricted at all, and the officer is a party to the audio portion of the recording at all
times.

Lineups

A law enforcement officer may be ordered to stand in a lineup to be viewed by witnesses
or complainants. There is no need for probable cause and the officer may be disciplined for
refusal.®

The lineup must be constructed so as not to be unfairly suggestive. The same rule
applies to photo arrays.

Investigation of Firearms Discharges

All incidents involving officer non-training firearms discharges, whether occurring on or
off duty, must be thoroughly investigated. Whenever a firearms discharge results in an injury or
death the county prosecutor must be notified immediately. In addition, internal affairs personnel
shall be notified immediately. Internal affairs personnel will proceed in the investigation as
directed by the prosecutor. The internal affairs investigator should review all administrative
reports required by the department. These reports should include a description of the incident;
the date, time, and location of the incident; the type of firearm used; the type of ammunition
used and number of rounds fired; the identity of the officer; and any other information requested
by a superior officer. The involved officer's supervisor should assist the internal affairs
investigator as needed.

Agencies that have established a “Shooting Response Team” to investigate officer
firearms discharge incidents should coordinate their investigation with the internal affairs unit.

Officers investigating firearms discharges must strive to conduct a thorough and
objective investigation without violating the rights of the subject officer or any other law
enforcement officer. Accordingly, all supervisors and any other officer who may be called upon
to do a firearms discharge investigation must be thoroughly familiar with the department's entire
internal affairs policy, including protection of the subject officer's rights and the procedures for
properly investigating firearms discharges.

The investigator must consider relevant law, any Attorney General or county prosecutor

® Biehunik v. Felicetta, 441 F.2d 228 (2d Cir. 1971) cert. den. 403 U.S. 932, 91 S.Ct. 2256,
29 L.Ed. 2d 711 (1971),
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policies and guidelines, and department rules and regulations, and policy. In addition to
determining if the officer's actions were consistent with the department regulations and policy,
the internal affairs investigator should also examine the relevance and sufficiency of these
policies. The investigator should also consider any relevant mitigating or aggravating
circumstances.

The investigation of a shooting by an officer should include photographs and ballistics
tests as well as interviews with all witnesses, complainants, and the officer involved. All
firearms should be treated as evidence according to departmental procedures. A complete
description of the weapon, its make, model, caliber, and serial number must be obtained and, if
appropriate, N.C.I.C. and S.C.I.C. record checks should be made.

In a firearms discharge investigation, the investigator must determine if the weapon was
an approved weapon for that officer, and if the officer was authorized to possess and carry the
weapon at the time of the discharge. The investigator must also determine if the weapon was
loaded with authorized ammunition. The weapon must be examined for its general operating
condition and to identify any unauthorized alterations made to it.

Collateral Issues

The work of an internal affairs unit should not be limited to resolving citizen reports by
narrowly focusing on whether the subject officer engaged in misconduct. In many cases, the
examination of collateral issues presented by the citizen's report can be as important as the
resolution of the allegation itself. For example, while investigating an allegation of excessive
force during an arrest, the actions of the officer in making the arrest in the first place may be
improper. In such cases, even though the investigation may exonerate the officer of the
excessive force allegation, internal affairs must still examine whether the officer should have
been effecting the arrest at all.

The examination of collateral issues can provide the law enforcement agency and its
executive officers with information concerning:

. the utility and effectiveness of the department's policies and procedures;

. the competency and skills of individual law enforcement officers;

. appropriate topics for in-service training programs; and

. the allpcation of resources by the law enforcement agency and other municipal
agencies

The identification and examination of collateral issues is of critical importance to the
internal affairs process. Internal affairs investigators are in the unique position of examining law
enforcement operations from the inside. Their insight, if properly used, can be extremely
helpful to management. In contrast, the failure to use this resource can deprive the law
enforcement agency of the ability to identify and correct problems with personnel and
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procedures through self-critical analysis. It can also lead to an erosion of support for the
department in the community. An internal affairs process that is objective and complete is
critical to the credibility and reputation of the law enforcement agency within the community.
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Interviewing Members of the Department

General Background

The interview of a police officer as either the subject of an internal affairs investigation
or as a witness to an incident that is the subject of an internal affairs investigation represents a
critical stage in the investigative process. Often, the information gained during such an
interview will go a long way toward resolving the matter regardless of the outcome.

The difficulty in conducting officer interviews, particularly subject officer interviews, is the
differing legal principles that apply depending on the nature of the interview and the type of
investigation being conducted. For example, a subject officer suspected of criminal conduct will
be interviewed in a manner far different than an officer suspected of committing a disciplinary
infraction. A further distinction may be made when the officer to be interviewed is believed to
be a witness to either criminal conduct or an administrative infraction.

While a police officer has the same constitutional rights as any other citizen during a
criminal investigation, their status as a police officer may create special concerns. For the most
part, the internal affairs investigator should utilize the same procedures and apply the same
legal principles to the subject officer as he or she would to any other target or suspect in a
criminal investigation. However, the internal affairs investigator should recognize that the
interview process of a police officer is somewhat different than the interview of any other citizen.

A police officer has the same duty and obligation to his or her employer as any other
employee. Thus, where an internal affairs investigation is being conducted solely for purposes
of initiating disciplinary action, the officer has a duty to cooperate during an administrative
interview. In addition, the officer must truthfully answer all questions put to him or her during
the course of the administrative investigation. An officer’s failure to fully cooperate with an
administrative investigation and/or an officer’s failure to be completely truthful during an
administrative interview can form the basis for disciplinary action separate and apart from the
allegations under investigation.

For the internal affairs investigator, it is critical to distinguish between those
investigations involving potential criminal conduct and those investigations limited to
administrative disciplinary infractions. In addition, the investigator must be able to identify and
apply the appropriate procedures to be utilized during the interview process in either a criminal
investigation or an administrative investigation. The failure of an investigator to identify and
apply the appropriate procedures can compromise and render inadmissible evidence gathered
during the interview process in a criminal investigation or needlessly complicate the interview
process during an administrative investigation.

The vast majority of internal affairs investigations will be limited to alleged disciplinary
infractions and the vast majority of law enforcement officer interviews conducted during an
internal affairs investigation will be limited to gathering evidence of disciplinary infractions.
Nonetheless, in cases of a potential criminal violation, it is absolutely necessary for the internal
affairs investigator to coordinate officer interviews with the county prosecutor’s office.
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Because the county prosecutor is ultimately responsible for the prosecution of criminal
cases, the internal affairs investigator shall defer to the supervision and direction of the county
prosecutor in conducting officer interviews. The investigator shall consult with the county
prosecutor prior to the initiation of an officer interview in matters that could involve criminal
conduct. The investigator shall pay particular attention to the county prosecutor’s instructions
concerning the type of interview to be conducted and types of procedures to be utilized (e.g.
Miranda warning, Garrity warning, etc.).

Police officer interviews during an internal affairs investigation are rendered difficult by
the conflict that exists between the officer’s right against self-incrimination in criminal interviews
and the officer’s obligation to answer questions truthfully during an administrative investigation.
In other words, while an agency may compel an officer to answer questions posed during the
course of an administrative investigation, an officer cannot be forced to give answers that could
be used against him or her in a criminal prosecution. Officers who have been compelled by
order to produce incriminating information, with the belief that a failure to do so will result in
disciplinary action, cannot have that evidence used against them in a criminal prosecution.
However, an officer can be compelled to provide answers during an internal affairs investigation
if those answers are to be used as evidence only in a disciplinary proceeding.

A subject officer who reasonably believes that what he or she might say during an
internal affairs interview could be used against him or her in a criminal case cannot ordinarily be
disciplined for exercising his or her Miranda rights. However, an officer can be disciplined for
refusing to answer questions during an internal affairs interview if he or she has been told that
whatever he or she says during the interview will not be used against the officer in a criminal
case. The procedure by which an officer is informed that his or her statement will not be used
against him or her in a criminal case is called a Garrity warning. Through this warning, the
officer being interviewed is informed that he or she must cooperate with the investigation and
can be disciplined for failing to do so because the county prosecutor has decided to provide the
officer with “use immunity”. Under this doctrine, the officer’s statement cannot be introduced as
evidence against him or her in a criminal case.

It is for this reason that the internal affairs investigator must continually reassess the
nature of an internal affairs investigation as evidence is being gathered. Having initially
determined that a particular allegation is criminal or administrative in nature, it is important for
the internal affairs investigator to revisit that decision during the course of an investigation to
determine whether any of the evidence gathered following the initial determination changes the
nature and scope of the investigation. In the event the nature and scope of an investigation has
changed, the investigator must be prepared to change the methods and procedures he or she
was utilizing to reflect the new focus. For example, if an investigator initially determines that an
allegation appears to be a disciplinary matter, but later evidence leads the investigator to
conclude that criminal conduct may have occurred, the investigator must cease using the
methods and procedures appropriate for an administrative investigation and notify the county
prosecutor immediately before proceeding further.

In the sections that follow, the details of interviewing law enforcement officers in internal
matters will be discussed. The chart in Figure 1 provides an overview of that information.
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Figure 1.
|
CRIMINAL ADMINISTRATIVE
Investigation Investigation
Officer is +  Prosecutor notification + Obligation to cooperate
SUBJECT + Treat as any other defendant + Administrative interview form
Miranda warning + May require special reports
No Garrity warning unless prosecutor + Cannot charge as a subterfuge
approves + Right to representative

May require routine business reports
No special reports
Right to counsel (attorney)

Officer is + Obligation to cooperate + Obligation to cooperate
WITNESS + No Miranda warning +  Witness acknowledgment form
Witness acknowledgment form + Noright to a representative

No right to a representative

Serious allegations of misconduct by a law enforcement officer may implicate both a
violation of a criminal statute and a violation of an agency’s rules and regulations. As a result, a
criminal investigation and an administrative disciplinary investigation may be needed to properly
resolve a misconduct complaint. In those cases where both a criminal investigation and an
administrative disciplinary investigation are needed, the internal affairs investigator from the
subject officer’s agency is often expected to perform both investigations. Under these
circumstances, the methods employed in the criminal investigation conflict with the methods
used in the administrative investigation.

Typically, this conflict will become most apparent during subject officer interviews. As
has already been pointed out, a subject officer has the right to remain silent during a criminal
investigative interview. On the other hand, the same officer must cooperate and answer
questions posed by his or her employer during an administrative disciplinary interview. Thus,
while the internal affairs investigator cannot require a subject officer to answer questions during
a criminal interview, the investigator can require a subject officer to answer questions during an
administrative disciplinary interview.

The confusion caused by these issues can be alleviated several ways. One method is
to separate the investigations by time - the criminal investigation is completed first, and then the
administrative investigation may follow. Another method is the utilization of bifurcated
investigations. In a bifurcated investigation, the responsibility for a criminal investigation is
separated from the responsibility for an administrative investigation. Thus, one investigator
(typically from the prosecutor’s office) is assigned the responsibility of gathering evidence of
criminal wrongdoing while a second investigator (typically the internal affairs investigator from
the subject officer’s agency) is assigned the responsibility of gathering evidence of a
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disciplinary infraction.

With a bifurcated investigation, the internal affairs investigator will not be forced to
juggle the roles of criminal investigator and administrative investigator during the course of an
internal affairs investigation. This is particularly important during the subject officer interview for
three reasons. First, the internal affairs investigator will not be forced to decide whether and
when to issue a Miranda warning or a Garrity warning during the interview. In a bifurcated
investigation, the criminal investigator will be limited to issuing a Miranda warning while the
administrative investigator will be limited to issuing a Garrity warning. Second, by assigning
distinct roles to each of the investigators, there will be no confusion on the part of the subject
officer as to the purpose of an interview in which he or she is participating. Third, because a
bifurcated investigation permits both the criminal and administrative investigations to take place
simultaneously, the administrative investigator can be confident that once the criminal
investigation has been completed, the administrative investigation will also be substantially
complete. As a result, the subject officer’s agency will have no difficulty complying with the 45
day rule under N.J.S.A. 40A:14-147.

Criminal Investigation, Officer Is Subject

Requirement 7

Whenever there is a possibility that the investigation may result in criminal prosecution of
the officer or that the county prosecutor may be conducting a separate criminal

investigation, the internal affairs investigator must consult with the county prosecutor prior
to interviewing the officer.

Once an investigation becomes criminal in nature, the subject officer shall be advised of
his or her right against self-incrimination consistent with the requirements of the law and this
policy. Criminal interviews should be conducted only with the prior approval or at the direction
of the county prosecutor.

Generally, the need to issue Miranda warnings is triggered whenever the questioning of
an individual is custodial in nature. With respect to custodial interviews, the question is whether
a reasonable person would believe that he or she is free to leave. Thus, a subject officer who is
not free to leave a criminal interview should be provided a Miranda warning.

However, the internal affairs investigator should be aware that other factors may also
serve to affect a subject officer's decision to answer questions during a criminal interview. For
example, directing an officer to appear at a particular time and place may generate confusion
on the part of the officer as to whether he or she is being required to participate in the interview.
When these circumstances are present, the internal affairs investigator should consult with the
county prosecutor regarding the advisability of informing the subject officer of his or her right
against self-incrimination. Any questions regarding the need for or advisability of providing
such a warning in criminal interviews should be directed to and resolved by the county
prosecutor.
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If the subject officer waives his rights, the interview may then continue. Unless the
officer specifically waives his Fifth Amendment rights, any incriminating statements obtained
under direct order will not be admissible in a criminal prosecution. However, they will be
admissible in an administrative hearing. The subject officer should be afforded the opportunity
to consult with an attorney prior to an interview.

If the officer has invoked his or her Miranda rights, but the department deems that in
order to properly conduct its investigation it must have the answers to specific questions, the
department must contact the county prosecutor to request use immunity in order for the
interview to continue. This contact should be made in such a time frame to allow the county
prosecutor to review all relevant reports and to have a full briefing prior to determining whether
to grant use immunity. Use immunity provides that anything the officer says under the grant of
immunity, and any evidence derived from his or her statements, cannot be used against him or
her in a criminal proceeding, except for perjury or false swearing if the information is not
truthful. However, use immunity does not eliminate the possibility that the subject officer will be
prosecuted. A criminal prosecution may proceed even though the target or defendant has
received use immunity.

If the county prosecutor grants use immunity, the department shall advise the subject
officer, in writing, that he or she has been granted use immunity in the event his or her answers
implicate him or her in a criminal offense. The officer must then answer the questions
specifically and narrowly related to the performance of his or her official duties, but no answer
given, nor any evidence derived from the answer, may be used against this officer in a criminal
proceeding. At this point, any officer refusing to answer is subject to disciplinary charges and
possible dismissal from employment for that refusal.

A grant of use immunity shall be recorded in a form which the subject officer signs and
which signature is witnessed. The completed form must be made a part of the investigative file.
See the sample form in Appendix J. In all cases, approval from the authorizing assistant
prosecutor or deputy attorney general must be obtained before giving the Garrity warning.

Criminal Investigation, Officer Is Witness

When interviewing a law enforcement officer as a witness, he or she must be made
aware of the differences between being a witness in a criminal investigation and being the
subject of a criminal investigation. In addition, the officer shall be advised that he or she is not
the subject of the investigation at this time. Appendix G provides a model of a form which may
be used to accomplish this. If, at any time, the officer becomes a subject of the investigation,
he or she shall be advised of that fact and the appropriate procedures followed.

Officers who are witnesses have an obligation to cooperate. They must truthfully
answer all questions that are narrowly and directly related to the performance of their duty.
"Performance of duty" includes an officer's actions, observations, knowledge, and any other
factual information of which they may be aware, whether it concerns their own performance of
duty or that of other officers. If the officer feels his or her answer would incriminate him or her
in a criminal matter, the officer must assert his or her Miranda rights.
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Administrative Investigation, Officer Is Subject

A public employee has an obligation to answer questions specifically, directly, and
narrowly related to the performance of his or her official duties, on pain of dismissal. This
obligation exists even though the answers to the questions may implicate the employee in a
violation of agency rules, regulations and procedures, which may ultimately result in some form
of discipline up to and including dismissal. In short, in administrative investigations, there is no
“right to remain silent.”

However, internal affairs investigators in civil service jurisdictions should be aware that
under civil service rules, an employee cannot be forced to testify at his or her own disciplinary
hearing.” Thus, as a matter of fairness, the internal affairs investigator in a civil service
jurisdiction should refrain from questioning a subject officer with respect to a particular
disciplinary offense if the officer has already been charged with the offense and is awaiting an
administrative hearing on the charge.

Prior to the commencement of any questioning, the officer shall be advised that he or
she is being questioned as the subject of an investigation into potential violations of department
rules and regulations, or fithess for duty. He or she should be advised of the subject matter
under investigation, and that he or she will be asked questions specifically related to the
performance of his or her official duties.

This information shall be recorded on a form which the subject officer signs and which is
witnessed. The completed form must be made a part of the investigative file. See the sample
form in Appendix H. The form in Appendix H shall only be used for administrative, non-
criminal investigations.

If the officer refuses to answer questions during this interview, the interviewer should
inquire about the reason for the refusal.

If the subject officer states that he refuses to answer any questions on the grounds that
he may incriminate himself in a criminal matter, even though the investigators do not perceive a
criminal violation, the department should discontinue the interview and contact the county
prosecutor.

If the department wants to continue its administrative interview, and the county
prosecutor agrees to grant use immunity, the department shall advise the subject officer, in
writing, that he or she has been granted use immunity in the event his or her answers implicate
him or her in a criminal offense. The officer must then answer the questions specifically related
to the performance of his or her official duties, but no answer given by him or her, nor evidence
derived from the answer, may be used against the officer in a criminal proceeding. At this
point, if the officer refuses to answer, he or she is subject to disciplinary charges for that refusal
which can result in dismissal from the agency. This information shall be contained in a form

7 N.J.A.C. 4A:2-2.6(c)
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which the subject officer signs and which is withessed. The completed form must be made a
part of the investigative file. (See the sample form in Appendix J.)

If the subject officer refuses to answer on any other grounds, he or she should be
advised that his or her refusal will subject him or her to disciplinary action, up to dismissal, in
addition to discipline for the matter that caused the interview in the first place. If the officer still
refuses, the interview should be terminated and appropriate disciplinary action initiated.

The courts have decided that a public employer must permit an employee to have a
representative present at an investigative interview if the employee requests representation and
the employee reasonably believes the interview may result in disciplinary action®. However, a
representative shall be permitted to be present at the interview of a subject officer whenever he
or she requests a representative. While the Sixth Amendment right to counsel does not extend
to administrative investigations, an officer shall be permitted to choose an attorney as their
representative if he or she so desires.

If it appears that the presence of counsel or another representative requested by the
subject will not disrupt or delay the interview, there is no reason to prevent his or her presence
as an observer.

Nonetheless, the representative or attorney cannot interfere with the interview. If the
representative is disruptive or interferes, the investigator can discontinue the interview,
documenting the reasons the interview was ended. The investigator must be in control of the
interview and cannot allow the representative or subject to take control.

Administrative Investigation, Officer Is Witness

When interviewing a law enforcement officer as a witness, he or she must be made
aware of the differences between being a witness in an administrative investigation and being
the subject of an administrative investigation. In addition, the officer should be advised that he
or she is not the subject of the investigation at this time. Appendix G provides a model of a
form which may be used to accomplish this. If, at any time, the officer becomes a subject of the
investigation, he should be advised of that fact and the appropriate procedures followed.

Officers who are witnesses have an obligation to cooperate. They must truthfully
answer all questions that are narrowly and directly related to the performance of their duty.
"Performance of duty" includes an officer's actions, observations, knowledge, and any other
factual information of which they may be aware, whether it concerns their own performance of
duty or that of other officers. If the officer feels his or her answer would incriminate him or her
in a criminal matter, the officer must assert his or her Miranda rights.

8 N.L.R.B. v. Weingarten, 420 U.S. 251, 95 S.Ct. 959, 43 L.Ed. 2d 171 (1975).
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Interviewing Procedures

Interviews should take place at the internal affairs office or a reasonable and appropriate
location designated by the investigator. The subject officer's supervisor should be made aware
of the time and place of the interview so the officer's whereabouts are known. Interviews shall
be conducted at a reasonable hour when the officer is on duty, unless the seriousness of the
matter requires otherwise.

The employee shall be informed of the name and rank of the interviewing investigator
and all others present during the interview. The questioning session must be of reasonable
duration, taking into consideration the complexity and gravity of the subject matter of the
investigation. The officer must be allowed time for meal breaks and to attend to personal
physical necessities.

In cases of potential criminal conduct or serious disciplinary infractions the agency
should make an audio or video recording of the interview, or should make a stenographic
record. A transcript or copy of the recording shall be made available to the officer, if applicable,
at the appropriate stage of a criminal or disciplinary proceeding. If the subject officer wishes to
make a recording of the interview, he or she may do so, and a copy of the recording shall be
made available to the department upon request, at the agency's expense. Agencies should
consider adopting a policy requiring officers to inform the agency or the internal affairs
investigator if the officer plans to record the interview.

Any questions asked of officers during an internal investigation must be “narrowly and
directly” related to the performance of their duties and the ongoing investigation.® Officers do
not have the right to refuse to answer questions directly and narrowly related to the
performance of their duties. All answers must be complete and truthful. However, officers
cannot be forced to answer questions having little to do with their performance as law
enforcement officers or questions unrelated to the investigation.

At the conclusion of the interview, the investigator should review with the subject officer
all the information obtained during the interview, to alleviate any misunderstandings and to
prevent any controversies during a later hearing or trial.

® Gardner v Broderick, 393 U.S. 273 (1968)
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Internal Affairs Records

The Internal Affairs Report

At the conclusion of the internal affairs investigation, the investigator shall submit a
written report. This report should consist of an objective investigation report which recounts all
of the facts of the case, and a summary of the case along with conclusions for each allegation
and recommendations for further action.

Investigation Report

The first part of the report will be an objective recounting of all the relevant information
disclosed during the investigation, including statements, documents, and other evidence. This
part of the report is similar in all respects to a standard law enforcement investigation report. It
should contain a complete account of the investigation.

Summary and Conclusions

The investigator should summarize the case and provides a conclusion of fact for each
allegation. The conclusion of fact should be recorded as exonerated, sustained, not sustained,
or unfounded.

If the conduct of an officer was found to be improper, the report must cite the agency
rule, regulation, or S.O.P. which was violated. Also, any aggravating or mitigating
circumstances surrounding the situation, such as unclear or poorly drafted agency policy,
inadequate training or lack of proper supervision, shall be noted.

If the investigation reveals evidence of misconduct not based on the original complaint,

this too must be reported. An investigation concerning this secondary misconduct should be
conducted.

Internal Affairs Records

Requirement 8

The agency must establish and maintain an internal affairs records system consisting of, at
least, an internal affairs index system and a filing system for all documents and records.

Access to these records shall be restricted.

Internal affairs personnel shall maintain a filing system accessible only to unit personnel
and the law enforcement executive. Other personnel may be given access based on a specific
need, such as a deputy chief in the law enforcement executive's absence. Access to these
records must be specifically addressed with department policy and procedures. The list of
those authorized to access these files must be kept to a minimum.
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Physical security measures also should be taken. This could include securely locked
filing cabinets in secured offices. If a law enforcement agency uses computers to maintain
internal affairs records of any kind, special security measures must be taken. A stand alone
personal computer is the most secure system to limit unauthorized access to internal affair
records.

Internal Affairs Index File

The purpose of the internal affairs index file is to serve as a record control device. It will
maintain an inventory of internal affairs case files and summarize the status of each case for
authorized personnel. The instrument used for such an index file will vary by agency and could
include a log book, index cards or a computerized data base.

All internal affairs complaints shall be recorded in the index file. Entries should record
the basic information on each case, including the subject officer, allegations, complainant, date
received, investigator assigned, disposition and disposition date for each complaint. A unique
case number assigned to each internal affairs complaint will point to the location of the
complete investigation file, and will simplify case tracking.

Investigation Files

An internal affairs investigation file is needed for all internal affairs reports. Given the
wide range of internal affairs allegations received by a law enforcement agency, these
investigation files might consist of only the initial report form and the appropriate disposition
document. On the other hand, investigation files might include extensive documentation of an
investigation. The internal affairs investigation file should contain the entire work product of the
internal affairs investigation, regardless of the author. This includes investigators' reports,
transcripts of statements, and copies of all documents relevant to the investigation. The file
should also include all related material from other department incidents as may be applicable.
For instance, if an allegation is made of excessive force during an arrest, the internal affairs
investigation file should contain copies of the reports from the arrest.

In those cases where an internal affairs investigation results in the filing of criminal
charges, the internal affairs file shall be made available to the county prosecutor's office. It will
be the responsibility of the county prosecutor's office to decide which items are discoverable
and which are admissible. In these cases, the department must follow the instructions of the
county prosecutor.
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Retention Schedule

Investigative records created during an internal affairs investigation are included in the
“Records Retention and Disposition Schedule for Local Police Departments” issued by the New
Jersey Division of Archives and Records Management. Under the schedule, files concerning a
criminal homicide must be permanently maintained. The schedule also requires any other file
involving a criminal matter which resulted in the arrest of the subject officer must be maintained
for 75 years. While the schedule further suggests that all other criminal or administrative
internal affairs investigative records be maintained for at least five years, agencies should
maintain these files as they relate to a particular officer for the career of that officer plus five
years.

Agencies are under no obligation to purge their records at the intervals outlined above.
Agencies may adopt longer retention schedules if a longer schedule benefits the agency. In the
case of internal affairs investigative records, longer retention times will provide agencies with
the resources and evidence necessary to assist with the defense of civil lawsuits.

While the internal affairs records of other types of law enforcement agencies are not yet
specified by the Division of Archives and Records Management, it would be appropriate for all
law enforcement agencies to follow essentially the same retention schedule.

Confidentiality

The nature and source of internal allegations, the progress of internal affairs
investigations, and the resulting materials are confidential information. The contents of the
internal investigation case files shall be retained in the internal affairs unit and clearly marked
as confidential. The information and records of an internal investigation shall only be released
under the following limited circumstances:

. In the event that administrative charges have been brought against an officer, and a
hearing will be held, a copy of those internal investigation reports to be used as
evidence in the administrative hearing shall be provided to the officer.

. In the event that the subject officer, agency or governing jurisdiction has been named as
a defendant in a lawsuit arising out of the specific incident covered by an internal
investigation, a copy of the internal investigation reports may be released to the attorney
representing the subject officer, agency or jurisdiction.

. Upon the request or at the direction of the county prosecutor or Attorney General.
. Upon a court order.

The law enforcement executive officer may authorize access a particular file or record
for good cause. The request and the authorization should be in writing, and the written

authorization should specify who is being granted access, to which records access is being
granted, and for what time period access is permitted. The authorization should also specify
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any conditions, such as one in which the files may be reviewed only at the internal affairs office
and may not be removed. The law enforcement executive should grant such access sparingly,
keeping in mind the purpose of the internal affairs process and the nature of many of the
allegations against officers.

Agencies may receive subpoenas directing the production of internal affairs investigative
records. Before responding to the subpoena, the police executive or internal affairs investigator
should consult with the agency’s legal counsel to determine whether the subpoena is valid and
reasonable. Invalid or unreasonable subpoenas may be modified or quashed by the court.
However, the court will require the agency seeking to modify or quash the subpoena to file the
appropriate motion with the court.

If the release of internal affairs documents is appropriate, the agency should inventory
the reports they are releasing and obtain a signed receipt.

Reporting

The internal affairs unit should prepare periodic reports for the law enforcement
executive that summarize the nature and disposition of all misconduct complaints received by
the agency. This report should be prepared at least quarterly, but may be prepared more often
if needed. The report should include the principal officer, the allegation, the complainant, the
age, sex, race and other complainant characteristics which might signal systematic misconduct
by any member of the department, and the status of the investigation. Concluded complaints
should be recorded and the reasons for termination explained. See example in Appendix Q.

This report shall be considered a confidential, internal work product. Dissemination of
the report should be limited to command personnel, the county prosecutor, and the appropriate
authority.

Requirement 9

The agency must submit to the county prosecutor a report summarizing its internal affairs

activity on a form established by the county prosecutor for that purpose.

Every law enforcement agency will report internal affairs activity to the county prosecutor
on an internal affairs summary report form. This form simply summarizes the number of cases,
by type of case, which were received and disposed of during the reporting period. See the
example in Appendix R. Each county prosecutor will provide those law enforcement agencies
in his or her jurisdiction with the report forms to be used, instructions on completing the forms,
and a reporting schedule.

In addition, every agency shall promptly report to the county prosecutor the identity of a
subject officer who has been found to have committed an act of misconduct or any disciplinary
infraction which relates to the subject officer’s veracity and credibility, such as falsifying official
records or reports.
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An annual report summarizing the types of complaints received and the dispositions of
the complaints shall be made available to the public. The names of complainants and subject
officers shall not be published in this report.

Personnel Records

Personnel records are separate and distinct from internal affairs investigation records.
Internal affairs investigation reports shall never be placed in personnel records. When a
complaint has a disposition of exonerated, not sustained, or unfounded, there shall be no
indication in the employee's personnel file that a complaint was ever made.

In those cases where a complaint is sustained and discipline imposed, the only items to
be placed into the employee's personnel file are a copy of the administrative charging form and
a copy of the disposition form. As an example of this type of document, see the form DPF-31B
found in Appendix P. No part of the internal affairs investigation report shall be placed in the
personnel file.
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Risk Management Procedures

In order to provide an optimal level of service to the community and reduce its exposure
to civil liability, every law enforcement agency should establish procedures for dealing with
problem employees. Recent court decisions, particularly those involving federal civil rights
lawsuits which allege a deliberate indifference on the part of the agency towards citizen
complaints, have made it clear that law enforcement agencies have a duty to monitor the
behavior of their employees. Furthermore, these same court decisions expect law enforcement
agencies to establish mechanisms that provide the internal affairs unit and the police executive
with the ability to track the complaint records of individual officers and identify those officers
with a disproportionate number of complaints against them. The courts also expect law
enforcement agencies to utilize the information developed by these mechanisms to prevent
individual officers from engaging in conduct or behavior that violates the constitutional liberties
enjoyed by every member of the community.

Any mechanism or procedure established by a law enforcement agency to monitor and
evaluate the behavior and performance of individual police officers must have as two of its
linchpins quality supervision and an objective and impatrtial internal affairs process. Supervisors
who have sufficient time and resources to properly perform their duties should be able to
identify officers with performance and conduct issues in a timely fashion. Supervisors can react
to problems they identify through direction, counseling and effective performance evaluations.
Proper training of agency supervisors is critical to the discipline and performance of law
enforcement officers. Emphasis should be placed on anticipating problems among officers
before they result in improper performance or conduct. Supervisors are expected to recognize
potentially troublesome officers, identify training needs of officers, and provide professional
support in a consistent and fair manner.

The internal affairs process represents the agency’s response to allegations and
complaints that have been brought to the agency’s attention either by agency employees or
members of the public. Law enforcement agencies must establish and implement a process of
investigation and review that is both meaningful and objective. The process must be “real”. It
must provide the citizen with “at least a rudimentary chance of redress when an injustice is
done.” It is not enough for police executives to adopt a policy governing the receipt,
investigation and resolution of complaints of officer misconduct. The policy must be
implemented and executed with a commitment to the integrity of the agency and the
constitutional rights of the citizenry. Agencies with an objective and fair internal affairs process
will limit their risk of civil liability. Agencies with a superficial or shallow internal affairs process
run the risk of significant civil liability.'

Law enforcement agencies may also wish to consider implementing a specific
mechanism to track employee behavior. These mechanisms have been called several things,
but the most common term is “early warning system.” An early warning system should be
designed to identify any pattern or practice by any member of the agency which warrants

% Beck v. Pittsburgh, 89 F.3d 966
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intervention or remediation before it develops into a glaring problem.

Many different measures of officer performance can be regularly examined for any of
these patterns or practices. Some of the measures that should be considered for their
suitability for inclusion in the "early warning system" are:

. Motor vehicle stop data

. Search and seizure data

. Internal complaints, regardless of outcome

. Civil actions filed, regardless of outcome

. Incidents of force usage, including firearms discharges and use of non-deadly force
. Claims of duty-related injury

. Arrests for resisting arrest

. Arrests for assault on a law enforcement officer

. Criminal investigations or complaints made against the member
. Incidents of arrested persons injured

. Vehicular pursuits

. Vehicular accidents

. Cases rejected or dismissed by the prosecutor

. Evidence suppressed by the court

This information should be maintained to facilitate analysis with respect to individual
members, supervisors, squads, districts and assignments, and agency-wide. Given the
complexity of this data, it is best suited to be done by a computerized system that can be
equipped with algorithms to reveal the presence of particular patterns of incidents. However,
not all law enforcement have the computer capabilities for such an in-depth screening process.
At a minimum, every law enforcement agency should review all internal complaints made
against its officers, regardless of outcome, for evidence of a pattern.

The "early warning system" should be the responsibility of the internal affairs unit. By
virtue of its other responsibilities and placement in the organizational structure, the internal
affairs unit is best able to maximize the benefits of an early warning system.

In the event that the early warning system reveals a potential problem, the appropriate
supervisor should be notified and provided with all relevant information from the system. The
supervisor must review the data provided, along with the more detailed information available
from department records, in consultation with the internal affairs unit. If this review indicates
that the early warning system has returned a "false positive," the supervisor should report that,
in writing, to the internal affairs unit.

If the review reveals that an officer has violated department rules and regulations or
S.0.P.s, the supervisor in consultation with the internal affairs unit should proceed with an
internal investigation and possible disciplinary action.

If the review reveals that the officer has engaged in conduct which indicates a lack of
understanding or inability to comply with accepted procedures, the supervisor shall consult with
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the internal affairs unit to determine the appropriate course of remedial action. Remedial
intervention may include training, retraining, counseling and intensive supervision. In addition,
the actions of the officer may indicate a question about the officer's fitness for duty. In that
case, the officer should be examined for his fitness for duty, either physically or psychologically.
Internal disciplinary action, remedial action, and fitness for duty examinations are not mutually
exclusive, and should be jointly pursued if appropriate.

When remedial action has been undertaken, the internal affairs unit should be formally
notified of such efforts. This information shall be recorded in the internal affairs index file
system. No entry should be made in the employee's personnel file, unless the action results in
disciplinary action. If the remedial action was an appropriate training program, attendance and
completion of that program should be noted in the officer's training record.

In addition to the regular, automated review by the early warning system, the internal
affairs unit should query the early warning system and review an individual employee's history
any time a new complaint is made. Using this information and their experience, internal affairs
staff may be able to identify employees who may need counseling, training or other remediation
even before such is indicated by the early warning system's ongoing data review.

It must be noted that the purpose of an early warning system is to detect patterns and
trends before the conduct escalates into more serious infractions. As such, employees must
understand that the early warning system is not identical to the disciplinary process. Although it
is possible that disciplinary action may be taken as the result of evidence that rules and
regulations were violated, this is not the sole or even primary intent of the system. The primary
intent of an early warning system is to address potential problems through the use of
appropriate management and supervisory strategies before formal discipline is warranted.
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Appendix A

Model Internal Affairs Standard Operating Procedure

Standard Operating Procedure
Internal Affairs Policy and Procedures

Purpose

This agency is committed to providing law enforcement services that are fair, effective,
and impartially applied. Toward that end, officers are held to the highest standards of official
conduct and are expected to respect the rights of all citizens. Officers' adherence to these
standards, motivated by a moral and professional obligation to perform their job to the best of
their ability, is the ultimate objective of this agency.

The effectiveness of a law enforcement agency is dependent upon public approval and
acceptance of law enforcement authority. The department must be responsive to the
community by providing formal procedures for the processing of complaints from the public
regarding individual officer performance.

The purpose of this policy is to improve the quality of law enforcement services. Citizen
confidence in the integrity of the law enforcement agency increases through the establishment
of meaningful and effective complaint procedures. This confidence engenders community
support for the law enforcement agency. Improving the relationship between the officers and
the citizens they serve facilitates cooperation vital to the department's ability to achieve its
goals. An effective disciplinary framework also permits law enforcement officials to monitor
officers' compliance with department policies and procedures. Adherence to established
policies and procedures assists officers in meeting department objectives while a monitoring
system permits managers to identify problem areas requiring increased training or direction.
Finally, this policy will ensure fairness and due process protection to citizens and officers alike.

The internal affairs process shall also be used to identify and correct unclear or
inappropriate agency procedures. In addition it will highlight organizational conditions that may
contribute to any misconduct, such as poor recruitment and selection procedures or inadequate
training and supervision of officers.

Il. Policy

It is the policy of this agency to accept and investigate all complaints of alleged officer
misconduct or wrongdoing from any citizen or agency employee. Following a thorough and
impartial examination of the available factual information, the officer shall be either exonerated
or held responsible for the alleged misconduct. Discipline shall be administered according to
the degree of misconduct.

It is the policy of this department that officers and employees, regardless of rank, shall
be subject to disciplinary action for violating their oath and trust. Committing an offense
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punishable under the laws of the United States, the State of New Jersey, or municipal
ordinances constitutes a violation of that oath and trust. Officers are also subject to disciplinary
action for failure, either willfully or through negligence or incompetence, to perform the duties of
their rank or assignment. In addition, officers may be disciplined for violation of any rule and
regulation of the department or for failure to obey any lawful instruction, order, or command of a
superior officer or supervisor. Disciplinary action in all matters will be determined based upon
the merits of each case.

It is the policy of this department that officers conducting the investigation of any
allegation of misconduct must strive to conduct a thorough and objective investigation without
violating the rights of the subject officer or any other law enforcement officer, and show proper
respect to all members of the public. Accordingly, all supervisors and any other officer who
may be called upon to do an internal investigation must be thoroughly familiar with the
department's internal affairs policy.

It is the policy of this agency that prevention is the primary means of reducing and
controlling misconduct. To that end, it is the policy of this agency to discover and correct
organizational conditions which permit the misconduct to occur. Special emphasis is placed on
recruitment, selection and training of officers and supervisors, community outreach, and the
analysis of misconduct complaints and their outcome.

It is the policy of this agency that each officer shall be provided ready access to an
official, agency-written manual which contains specific directions for conducting all aspects of
law enforcement work. Categories of misconduct shall be clearly described and defined, and
the disciplinary process shall be thoroughly explained in the manual.

. Procedures
A. Internal Affairs Unit

1. The Internal Affairs Unit is herein established. The unit shall consist of
those members of the department as shall be assigned to the Internal
Affairs Unit by the law enforcement executive. Personnel assigned to the
internal affairs unit shall serve at the pleasure of and be directly
responsible to the law enforcement executive or the designated internal
affairs supervisor.

a. The goal of internal affairs is to insure that the integrity of the
department is maintained through a system of internal discipline
where fairness and justice are assured by objective, impartial
investigation and review.

2. Duties and responsibilities

a. The Internal Affairs Unit is responsible for the investigation and

review of all allegations of misconduct by members of this
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department.

(1) Misconduct is defined as:
(a) Commission of a crime or an offense; or,
(b) Violation of departmental rules and regulations; or,
(c) Conduct which adversely reflects upon the officer
or the department.

b. In addition to investigations concerning allegations of misconduct,
internal affairs shall be responsible for the coordination of
investigations involving the discharge of firearms by department
personnel.

C. Internal affairs shall be responsible for any other investigation as
directed by the law enforcement executive.

d. Internal affairs officers may conduct an internal affairs
investigation on their own initiative upon notice to, or at the
direction of the law enforcement executive or internal affairs
supervisor.

e. Internal affairs may refer investigations to the employee's
supervisor for action as outlined under §l11.E of this policy.

f. Internal affairs members or officers temporarily assigned to that
function, shall have the authority to interview any member of the
department and to review any record or report of the department
relative to their assignment. Requests from internal affairs
personnel, in furtherance of their duties and responsibilities, shall
be given full cooperation and compliance as though the requests
came directly from the law enforcement executive. Members
assigned to the Internal Affairs Unit come under the direct
authority of the law enforcement executive, reporting directly to
the law enforcement executive through the Internal Affair's chain
of command.

g. The Internal Affairs Unit shall maintain a comprehensive central
file on all complaints received by this department whether
investigated by internal affairs or assigned to the officer's
supervisors for investigation and disposition.

h. The Internal Affairs Unit shall prepare quarterly reports that
summarize the nature and disposition of all misconduct
complaints received by the agency for submission to the law
enforcement executive officer.
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i. Copies of the internal affairs report shall be distributed to all
command personnel, the appropriate authority, and the county
prosecutor's office.

j- An annual report summarizing the types of complaints received
and the dispositions of the complaints should be made available
to members of the public. The names of complainants and
subject officers shall not be published in this report.

Accepting Reports Alleging Officer Misconduct

1.

All department personnel are directed to accept reports of officer
misconduct from all persons who wish to file a complaint regardless of
the hour or day of the week. Citizens are to be encouraged to submit
their complaints in person as soon after the incident as possible. If the
complainant cannot file the report in person, a department representative
shall visit the individual at his or her home, place of business or at
another location in order to complete the report, if feasible.

Complainants shall be referred to the Internal Affairs Unit if an officer is
immediately available.

If an internal affairs officer is not immediately available, all supervisory
personnel are directed to accept the report of officer misconduct.

If an internal affairs officer and a supervisor are not available, any law
enforcement officer shall accept the complaint.

The officer receiving the complaint will:

a. Provide the person making the complaint with the internal affairs
brochure which explains the department's internal affairs
procedures.

b. Advise the complainant that he or she will be kept informed of the

status of the complaint and its ultimate disposition.

c. Complete the Internal Affairs Report Form according to the
instructions provided.

d. Have the complainant sign the completed form. If the
complainant will not sign the form, the officer receiving the
complaint will so note that fact. However, the failure of a citizen to
sign a complaint will in no way preclude the investigation of the
allegations.
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6. All department personnel are directed to accept reports of officer
misconduct from anonymous sources. If the anonymous complainant is
talking to an officer, the officer should encourage him to submit his
complaint in person. In any case, the complaint will be accepted.

a. In the case of an anonymous complaint, the officer accepting the
complaint shall complete as much of the Internal Affairs Report
Form as he can with the information provided.
7. Complaints shall be handled as follows:
a. All complaints will be forwarded to the Internal Affairs Unit for
screening and entry into the record keeping system.
b. Complaints of demeanor and minor rule infractions shall then be
forwarded to the supervisor of the subject officer.
c. All other complaints shall be retained by the Internal Affairs Unit,
including complaints of:
(1) criminal activity;
(2) excessive force;
(3) improper arrest;
(4) improper entry;
(5) improper search;
(6) differential treatment;
(7) serious rule infractions;
(8) repeated minor rule infractions
8. The subject officer shall be notified in writing of the complaint as soon as

possible, unless the nature of the investigation requires secrecy.

C. Suspension Pending Disposition or Investigation

1. A supervisor, commander or law enforcement executive may immediately
suspend an officer from duty if he or she determines that one of the
following conditions exists:

a.

b.

The employee is unfit for duty; or

The employee is a hazard to any person if permitted to remain on
the job; or

An immediate suspension is necessary to maintain safety, health,
order or effective direction of public services; or
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d. The employee has been formally charged with a first, second or
third degree crime; or

e. The employee has been formally charged with a first, second,
third or fourth degree crime while on-duty, or the criminal act
related to his or her employment.

2. The supervisor imposing the immediate suspension must:

a. Advise the employee in writing of why an immediate suspension is
sought and the charges and general evidence in support of the
charges.

(1) If the employee refuses to accept the written notification of
immediate suspension, it shall be given to a representative
of the employee's collective bargaining unit.

b. Provide the employee with sufficient opportunity to review the
charges and the evidence and to respond either orally or in
writing.

c. Advise his immediate supervisor in writing of the suspension and
the facts and circumstances requiring the suspension.

3. Within five days of the suspension, the department must complete and
file formal charges against the suspended employee or return the
employee to work.

D. Investigation and Adjudication of Minor Complaints

1. Complaints of demeanor and minor rule infractions shall be forwarded to
the subject officer's commanding officer. The commanding officer shall
investigate the allegation of misconduct.

2. The investigating officer shall interview the complainant, all witnesses and

the subject officer, as well as review relevant reports, activity sheets, or
dispatcher forms. The investigating officer shall then prepare a report
summarizing the matter, indicating the appropriate disposition. Possible
dispositions include the following:

a. Exonerated: The alleged incident did occur, but the actions of the
officer were justified, legal and proper.

b. Sustained: The investigation disclosed sufficient evidence to

prove the allegation, and the actions of the officer violated
provisions of rule and regulation or agency procedures.
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c. Not Sustained: The investigation failed to disclose sufficient
evidence to clearly prove or disprove the allegation.
d. Unfounded: The alleged incident did not occur.
3. If the investigating officer determines the disposition of the complaint is

unfounded, not sustained or exonerated, the investigation report is to be
forwarded to internal affairs for review, and entry in the index file and

filing.

4. Upon final disposition of the complaint, a letter shall be sent to the
complainant by internal affairs explaining the outcome of the
investigation.

5. Initiation of disciplinary action for minor complaints

a.

The supervisor giving the performance notice, oral reprimand or
written reprimand shall complete the appropriate disciplinary
document.

The officer or employee shall be advised of the discipline and
given a copy of the disciplinary document.

The supervisor will forward copies of the disciplinary document to
the law enforcement executive for review, and to the Internal
Affairs Unit for filing.

A copy of the disciplinary document will be placed in the officer's
or employee's personnel file.

For oral reprimands or performance notices

(1) Six months'! after the date of the approved, the
disciplinary report shall be removed from the personnel file
and destroyed, provided no other breach of discipline has
occurred.

(2) The subject officer shall be notified in writing that the oral
reprimand or performance notice has been purged.

"In this model, six months is for example only, and is not a recommendation.
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f. For written reprimands

(1) The written reprimand will remain permanently in the
officer's or employee's personnel file

E. Investigation and Adjudication of Serious Complaints

1.

All serious complaints shall be investigated by the Internal Affairs Unit,
including complaints of:

criminal activity;

excessive force;

improper arrest;

improper entry;

improper search;

differential treatment;

serious rule infractions;
repeated minor rule infractions.

S@~oooTw

Where preliminary investigative data indicates the possibility of a criminal
act on the part of the subject officer, or the investigation involves the use
of force by the officer which results in serious bodily injury or death, the
county prosecutor shall be notified immediately. No further action shall
be taken, including the filing of charges against the officer, until directed
by the county prosecutor.

The internal affairs investigator shall interview the complainant, all
witnesses and the subject officer, as well as review relevant reports and
records, and obtain other relevant information and materials.

Interviewing the subject officer

a. The internal affairs investigator shall schedule an interview with
the officer.

b. One person of the officer's choosing may attend the interview.
(1) In investigations of criminal allegations, it is not

appropriate for a union representative to be present.
However, the officer shall be given the opportunity to
consult with a union representative.
c. Before questioning begins, inform the subject officer of:
(1) The nature of the complaint,
(2) The name of the person in charge of the interview, and the

11-59 11/2000(b)



Internal Affairs Policy & Procedures

names of all persons who will be present during the
interview.

d. If the matter under investigation involves an administrative
allegation, the officer will be advised of his or her duties and
obligations to answer using the Administrative Advisement Form.

e. If the matter under investigation involves a possible criminal
violation, the internal affairs investigator shall consult with the
county prosecutor regarding the advisability of giving a Miranda
warning to the subject officer.

f. Questioning sessions may be audio or video recorded.

g. If at any time during the questioning session the officer becomes
a suspect in a criminal act, the officer shall be so informed and
the questioning shall end. Promptly refer the case to the county
prosecutor.

5. Upon completion of all possible avenues of inquiry, the internal affairs
investigator shall complete the following reports:

a. Investigation report: This is the objective report of all of the
investigative activity, including all of the information obtained
during the course of the investigation.

b. Summary report: This report, in memorandum format, will
summarize the matter, and will provide recommended dispositions
for each allegation. Possible dispositions, as defined in §lI1.D.2 of
this policy, include the following:

(1) Exonerated;
(2) Sustained;
(3) Not sustained;
(4) Unfounded.
6. Forward the completed reports through the internal affairs supervisor to

the law enforcement executive.

7. The law enforcement executive, upon completion of the review of the
report, supporting documentation and information gathered during any
supplemental investigation, shall direct whatever action is deemed
appropriate.

8. Upon completion of its investigation with a finding of exonerated, not
sustained, or unfounded, internal affairs shall notify the subject officer in
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10.

11.

12.

writing of the disposition.

If the complaint is sustained and it is determined that formal charges
should be preferred, the law enforcement executive shall direct internal
affairs to prepare, sign, and serve charges upon the subject officer or
employee.

a. The division commander, supervisor or internal affairs, as
directed, shall prepare the formal notice of charges and hearing
on the Charging Form.

The notice of charges and hearing shall direct that the officer charged
must enter a plea of guilty or not guilty, in writing, on or before the date
set forth in the notice for entry of plea. Such date for entry of plea shall
be set within a reasonable time, at least five days after the date of service
of the charges.

If the officer charged enters a plea of guilty, the law enforcement
executive officer shall permit the officer to present factors in mitigation
prior to assessing a penalty.

Conclusions of fact and the penalty imposed will be noted in the officer's
personnel file after he has been given an opportunity to read and sign it.
Internal affairs will cause the penalty to be carried out and complete all
required forms.

Hearing

1.

Upon written notice of a request for a hearing from the subject officer the
law enforcement executive will set the date for the hearing within a
reasonable time and arrange for the hearing of the charges.

Internal affairs shall be responsible for or assist the assigned supervisor
or prosecutor in the preparation of the department's prosecution of the
charges. This includes proper notification of all withesses and preparing
all documentary and physical evidence for presentation at the hearing.

In the event of a hearing, internal affairs will be responsible for preparing
a discovery package from the internal affairs file, and providing it to the
subject officer or his or her representative.

The hearing shall be held before the appropriate authority or the
appropriate authority's designee.

All disciplinary hearings shall be closed to the public unless the defendant
officer requests an open hearing.
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10.

The hearing authority is empowered to enter a finding of guilty or not
guilty, or to modify the charges as deemed necessary. The decision of
the hearing authority should be in writing and should be accompanied by
findings of fact for each issue in the case.

The hearing authority will fix any of the following punishments which it
deems appropriate under the circumstances.

Counseling;

Oral reprimand or performance notice;
Written reprimand;

Monetary fine;

Transfer/reassignment;

Suspension without pay;

Loss of promotion opportunity;
Demotion;

Discharge from employment.

TSQ@me o0 T

A copy of the decision or order and accompanying findings and
conclusions shall be delivered to the officer or employee who was the
subject of the hearing and to the law enforcement executive if he was not
the hearing authority.

Upon completion of the hearing internal affairs will complete all required
forms including the entry of the disposition in the index file.

If the charges were sustained, internal affairs will cause the penalty to be
carried out. The report shall be permanently placed in the officer's or
employee's personnel file.

G. Confidentiality

1.

The progress of internal affairs investigations and all supporting materials
are considered confidential information.

Upon completing a case, internal affairs will enter the disposition in the
index file.

The contents of internal investigation case files will be retained in the
Internal Affairs Unit. The files shall be clearly marked as confidential.

Only the law enforcement executive or his designee is empowered to

release publicly the details of an internal investigation or disciplinary
action.
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Appendix B

Sample Citizen Complaint Information Sheet

enforcement services that are fair, effective, and impartially applied. It is in the best

interests of everyone that your complaint about the performance of an individual officer is
resolved fairly and promptly. The Police Department has formal procedures for investigating
your complaint. These procedures ensure fairness and protect the rights of both citizens and
law enforcement officers.

The members of the Anytown Police Department are committed to providing law

v Your complaint will be sent to a superior officer or a specially trained internal affairs
officer who will conduct a thorough and objective investigation.

v You might be asked to help in the investigation by giving a detailed statement about
what happened or providing other important information.

v All complaints against law enforcement officers are thoroughly investigated. You will be
advised in writing of the outcome of the investigation.

v If our investigation shows that a crime might have been committed, the county
prosecutor will be notified. You might be asked to testify in court.

v If our investigation results in an officer being charged with a violation of department
rules, you might be asked to testify in a departmental hearing.

v If our investigation shows that the complaint is unfounded or that the officer acted
properly, the matter will be closed.

v All disciplinary hearings shall be closed to the public unless the defendant officer
requests an open hearing.
m It is unlawful to provide information in this matter which you do not believe to be true.

n You may call the (INTERNAL AFFAIRS INVESTIGATOR) at (PHONE NUMBER) with
any additional information or any questions about the case.
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Appendix C

Internal Affairs Report Form

DEPARTMENT ORI NO. INTERNAL AFFAIRS CASE NO.
PERSON MAKING REPORT

NAME ALIAS

ADDRESS

CITY STATE zIP PHONE

DOB SSN AGE SEX RACE

EMPLOYER/SCHOOL PHONE

ADDRESS CITY STATE zIP

INCIDENT

NATURE OF COMPLAINT

COMPLAINT AGAINST (NAME(s)) BADGE NO(s)
DATE TIME DATE/TIME REPORTED HOW REPORTED
INCIDENT LOCATION DIST/AREA BEAT

DESCRIPTION OF INCIDENT

DESCRIPTION OF ANY INJURIES

PLACE OF TREATMENT DOCTOR'S NAME DATE OF TREATMENT
SIGNATURE OF COMPLAINANT (Optional) DATE
COMMENTS

SIGNATURE BADGE NO. DATE RECEIVED
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Appendix D

Model Performance Notice

Police Department

To: Badge No.

You are hereby 0O Commended [ Reprimanded for:
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Appendix E

Sample Immediate Suspension Notice

TO: Date & Time:
(Name & Rank of Officer)

TAKE NOTICE that you are suspended from duty effective immediately for the following
reason:

You are unfit for duty
You are a hazard to other persons if permitted to remain on the job

An immediate suspension is necessary to maintain safety, health, order or effective
direction of public services; or

You have been formally charged with a first, second or third degree crime.
You have been formally charged with a first, second, third or fourth degree crime while

on-duty, or the criminal act is directly related to your employment.

The facts in support of the above reason are:

Supervisor making suspension

| hereby acknowledge receipt of this notice.

Signature: Date:
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Appendix F

Internal Affairs Complaint Notification

To: Badge No.

You are hereby notified that an internal affairs complaint has been made against you.

This complaint involves an allegation of

which occurred on or about

You will be contacted by the investigator when you will be needed for an interview.

Signature:

Date:
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Appendix G

Witness Acknowledgment Form

1. | acknowledge that | have been informed that | am a witness in an internal investigation.

This investigation concerns

2. | acknowledge my responsibility to answer truthfully all questions specifically related to

the performance of my official duties.

3. | acknowledge that this investigation is confidential, and | am hereby ordered not to

disclose any information discussed during this interview.

Signature:

Date: Time:

Witnessed by:
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Appendix H

Sample Administrative Advisement Form

Administrative Investigations Only

1. | am being questioned as part of an investigation by this agency into potential violations
of department rules and regulations, or for my fitness for duty. This investigation
concerns

2. This is an administrative investigation. | will be asked questions specifically, narrowly

and directly related to the performance of my official duties.

3. I may be subject to departmental discipline for refusing to answer a question directly
related to the performance of my duties, or for not answering truthfully.

4. | have the right to consult with a representative of my collective bargaining unit, or
another representative of my choice, and have him or her present during the interview.

Signature:

Date: Time:

Witnessed by:

11-69 11/2000(b)



Internal Affairs Policy & Procedures

Appendix |

Miranda Warnings & Waiver

1. You have the right to remain silent and refuse to answer any questions.
2. Anything you say may be used against you in a court of law.
3. You have the right to consult with an attorney at any time and have him present before

and during questioning.

4. If you cannot afford an attorney one will be provided if you so desire prior to any
questioning.
5. A decision to waive these rights is not final and you may withdraw your waiver whenever

you wish either before or during questioning.

| acknowledge that | have been advised of my constitutional rights listed above.

Signature:

Date: Time:

Do you understand each of these rights listed above?

Having these rights in mind, do you wish to talk to us now?

Signature:
Date: Time:
Witnessed by:
Others Present:
11-70 11/2000(b)



Internal Affairs Policy & Procedures

Assistant Prosecutor/Deputy Attorney General Authorizing:

Witnessed by:

Appendix J

Sample Use Immunity Grant Advisement Form
"Garrity Warning"

| am being questioned as part of an investigation by this agency into potential violations
of department rules and regulations, or for my fitness for duty. This investigation
concerns

| have invoked my Miranda rights on the grounds that | might incriminate myself in a
criminal matter.

| have been granted use immunity. No answer given by me, nor evidence derived from
the answer, may be used against me in any criminal proceeding, except for perjury or
false swearing.

| understand that | must now answer questions specifically, directly and narrowly related
to the performance of my official duties or my fitness for office.

If | refuse to answer, | may be subject to discipline for that refusal which can result in my
dismissal from this agency.

Anything | say may be used against me in any subsequent department charges.

| have the right to consult with a representative of my collective bargaining unit, or
another representative of my choice, and have him or her present during the interview.

Signature:

Date: Time:

Location:
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Appendix K

Sample Response Letters

Report Acknowledgment

This will acknowledge receipt of the report made by you on [DATE OF
REPORT] concerning the actions of a member of this department occurring on
[DATE OF INCIDENT].

An investigation will be conducted into the allegations contained in your
report and you will be advised of the results of the investigation upon its
conclusion. In the meantime, if you have any questions, please feel free to
contact this office by calling 555-5555, Monday through Friday, between the
hours of 8:00 a.m. and 5:00 p.m.

Officer Exonerated

The Internal Affairs Unit of this department has completed its
investigation of your report concerning the conduct of [NAME OF SUBJECT
OFFICER]. The investigation and a review of all information currently available
to this office indicates that the officer followed the appropriate department
policies and procedures.

If you have any additional information which you believe should be
considered, please contact the Internal Affairs Unit at 555-5555.

Thank you for bringing this matter to our attention.

Not Sustained

The Internal Affairs Unit of this department has completed its
investigation of your report concerning the conduct of [NAME OF SUBJECT
OFFICER]. The investigation and a review of all information failed to disclose
sufficient evidence to clearly prove or disprove the allegation.

If you have additional information which you believe should be
considered, please contact the Internal Affairs Unit at 555-5555. If no additional
information is received within ten days, this case will be considered closed.

Thank you for bringing this matter to our attention.

11-72 11/2000(b)



Internal Affairs Policy & Procedures

Unfounded

The Internal Affairs Unit of this department has completed its
investigation of your report concerning the conduct of [NAME OF SUBJECT
OFFICER]. The investigation revealed that the alleged incident did not occur.

If you have additional information which you believe should be
considered, please contact the Internal Affairs Unit at 555-5555. If no additional
information is received within ten days, this case will be considered closed.

Thank you for bringing this matter to our attention.

Sustained

The Internal Affairs Unit of this department has completed its
investigation of your report concerning the conduct of [NAME OF SUBJECT
OFFICER]. The investigation revealed that the officer violated departmental
rules and regulations. He/she will be subject to appropriate discipline under our
agency's procedures.

If you have any questions, please feel free to contact the Internal Affairs
Unit at 555-5555.

Thank you for bringing this matter to our attention.
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|IA Case #

Appendix L
Sample Case Checklist and Summary Sheet

Date received:

Type of complaint:
Principal person(s):

O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A
O N/A

OO0 oOoOOoOoooOoooOoOoooooo

Complaint form completed
Prosecutor's Office notified

Citizen Information form given to complainant
Complaint information entered into computer/index file
Officer notified of complaint
Department reports received
Medical reports received
Photographs taken

Video tapes received
Communications tapes received
Interview of complainant

Interview of witnesses

Interview of officers

Special reports by officers received
Subject employee warnings
Interview of subject employee
Special report by subject employee
Evidence reports

Chronological record of investigation
Internal affairs investigation report
Officer notified of conclusion
Complainant notified of conclusion

Allegation Conclusion

—_

O sustained [ Not Sustained U Unfounded [ Exonerated

O sustained [ Not Sustained U Unfounded [ Exonerated

O sustained [ Not Sustained U Unfounded [ Exonerated

Date completed:

Disposition:
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Appendix M

Statutes and Rules Recommended for Review

The chief executive officer and personnel assigned to the internal affairs unit shall
familiarize themselves with the following statutes and rules.

N.J.S.A.

N.J.S.A.

N.J.S.A.

N.J.S.A.
N.J.S.A.
N.J.S.A.

N.J.S.A.

N.J.S.A.

N.J.S.A.
N.J.S.A.

State Statues Applicable to Municipal Police

40A:14-118

40A:14-128

40A:14-147

40A:14-148
40A:14-149
40A:14-1491

40A:14-150

40A:14-181

Creation of municipal police force; designation of appropriate
authority; adoption of rules and regulations; appointment of chief
of police; chief’s powers and duties

Term of Office

Disciplinary process for municipal police officers; suspension and
removal; written charges and hearing; 45 day rule

Authority of hearing officer to obtain evidence
Suspension of a municipal police officer pending a hearing

Suspension of a municipal police officer charged with a criminal
offense

judicial review of disciplinary determinations in non-civil service
jurisdictions

Requires law enforcement agencies to establish internal affairs
policy and procedures consistent with Attorney General's
guidelines

State Statutes Applicable to County Police

40A:14-106
40A:14-106a

Creation of county police force; adoption of rules and regulations

Disciplinary process for county police officers; 45 day rule

State Statutes Applicable to County and Municipal Police

N.J.S.A. 11A:2-13 to 2-

22
N.J.S.A.

11A:4-15

Provisions governing discipline in civil service jurisdictions;
disciplinary hearings; appeals to the Merit System Board

Working test periods in civil service jurisdictions
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Administrative Code Provisions Applicable to County and Municipal
Police

Department of Personnel Rules

N.J.A.C. 4A:2-2.1 to Major discipline
2.12
N.JA.C. 4A:2-3.1 Minor discipline

N.JA.C. 4A:2-411t04.3 Termination of working test period
N.J.A.C. 4A:4-5.1 t0 5.5 Working test periods
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Appendix N

Department of Personnel Time Table and Steps for Disciplinary Action

IMMEDIATE SUSPENSION WITHOUT PAY

TO IMPLEMENT:

TIME STEP
A. Before suspension Determine whether one of the conditions for
immediate suspension exits:
1. The employee is unfit for duty;
2. The employee is a hazard to any person if
permitted to remain on the job; or
3. An immediate suspension is necessary to

maintain safety, health, order or effective
direction of public services;

4. The employee has been formally charged
with a crime of the first, second or third
degree, or a crime of the fourth degree on
the job or directly related to the job.

B. Before suspension To comply with “Loudermill” hearing requirements:

Advise the employee either orally or in writing of
why an immediate suspension is sought and the
charges and general evidence in support of the
charges. Provide the employee with sufficient
opportunity to review the charges and the evidence
and to respond either orally or in writing (at the
discretion of the appointing authority), before a
representative of the appointing authority.

C. Within five days Serve Preliminary Notice of Disciplinary Action
(DPF-3IA) following suspension.

D. Within five days following Employee may request a departmental hearing on
service of DPF-31A, or charges specified in the DPF-31A.
longer as specified in
contract.
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E.

Within 30 days following
service of DPF-3IA, unless
longer time agreed to by
parties.

Within 20 days following
departmental hearing.

Hold departmental hearing.

Serve Final Notice of Disciplinary Action (DPF-3IB).

IMMEDIATE SUSPENSION WITH PAY

TO IMPLEMENT:

A

TIME

Before suspension

Before suspension

Within five days following
suspension

Within five days following
service of DPF-31A, or
longer time as specified in
contract.

Within 30 days following
service of DPF-3IA, unless
longer time agreed to by
parties.

STEP

Determine whether one of the conditions for

immediate suspension has been met:

1. The employee is unfit for duty; or

2. The employee is a hazard to any person if

permitted to remain on the job; or

3. An immediate suspension is necessary to
maintain safety, health, order or effective

direction of public services; or

4. The employee has been formally charged
with a crime of the first, second or third
degree, or a crime of the fourth degree on
the job or directly related to the job.

Secure authorization of department head for

suspension with pay.

Serve Preliminary Notice of Disciplinary Action

(DPF-3IA).

Employee may request a departmental hearing.

Hold departmental hearing.
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F. Within 20 days following Serve Final Notice of Disciplinary Action (DPF-3IB).
departmental hearing.
Suspension can be imposed upon service of
DPF-3IB.

FINE (In lieu of suspension)

TO IMPLEMENT:

TIME STEP
A. Before fine Determine whether one of the conditions for a fine

in lieu of suspension has been met:

1. Restitution; or

2. Suspension of the employee would be
detrimental to the public health, safety or
welfare; or

3. Employee has agreed to a fine as

disciplinary option.

B. Before fine Serve Preliminary Notice of Disciplinary Action
(DPF-3IA)
C. Within five days following Employee may request a departmental hearing.

service of DPF-31A, or
longer time as specified in
contract.

D. Within 30 days following Hold departmental hearing.
service of DPF-31A, unless
longer time agreed to by
parties.

E. Within 20 days following Serve Final Notice of Disciplinary Action (DPF-3IB).

departmental hearing.
Fine can be imposed upon service of DPF-31B.
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SUSPENSION OF MORE THAN FIVE DAYS, DEMOTION OR REMOVAL

TO IMPLEMENT:
TIME

A. Before major disciplinary
action.

B. Within five days following
service of DPF-31A, or
longer time as specified in
contract.

C. Within 30 days following
service of DPF-31A, unless
longer time agreed to by
parties.

D. Within 20 days following
departmental hearing.

STEP

Serve Preliminary Notice of Disciplinary Action
(DPF-3IA).

Employee may request a departmental hearing.

Hold departmental hearing.

Serve Final Notice of Disciplinary Action (DPF-3IB).

Major disciplinary action can be imposed upon
service of DPF-3IB.
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Appendix O

Department of Personnel Preliminary Notice of Disciplinary Action

INSTRUCTIONS This notice must be served on a permanent employee or an employee serving a working test period in the classified service against
whom one of the following types of disciplinary action is contemplated (a) suspension or fine of more than five days at one time; (b) suspensions or
fines more than three times or for an aggregate of more than fifteen days in one calendar year; (c) disciplinary demotion from a title in which the
employee has permanent status or to which the employee has received a regular appointment; (d) removal; (e) resignation not in good standing. A
copy of this preliminary notice must be sent to the Department of Personnel. Subsequent to the day of hearing by the appointing authority, the
employees and the Department of Personnel must be served with form DPF-31 B, Final Notice of Disciplinary Action.

JURISDICTION (Local Service) DEPARTMENT
FROM:
DIVISION, INSTITUTION OR AGENCY STATE PAYROLL NUMBER ADDRESS DATE
NAME OF EMPLOYEE TITLE SOCIAL SECURITY NUMBER
TOZ
STREET CITY AND STATE
1. You are hereby notified that the following charge(s) has been made against you:
(If necessary use additional sheets and attach.)
CHARGE(S): SPECIFICATION(S):
D If checked charges are continued on attached page. D If checked specifications are continued on attached page.
D You are hereby suspended effective
(Check box and indicate if employee is suspended pending final disposition of the matter.)
2. IF YOU DESIRE A DEPARTMENTAL HEARING ON THE ABOVE CHARGE(S), NOTIFY THIS OFFICE WITHIN
DAYS OF RECEIPT OF THIS FORM. IF YOU REQUEST A DEPARTMENTAL HEARING IT WILL BE HELD
ON , 19 at (time) at (place of hearing)
* Must be minimum of five days
3. The following disciplinary action may be taken against you:
D Suspension for days, beginning and ending

D Removal, effective (date)

D Demotion to position of effective (date)

D Resignation not in good standing, effective (date)

D Fine $ which is equal to days pay D Other disciplinary action: (explain on

amount number attached page)

SIGNATURE TITLE
—————Appoinfing Aulhory or aufhonzed ageny)

NOTICE: Your health insurance coverage may be affected by this action; check with your Personnel Office.

m NAME AND TITLE OF SERVER DATE SERVED
Method PERSONAL [:>

of SERVICE
Service Give date of receipt by employee or agent as shown

(Check One) L1 cerTiFiED OR [> on return receipt postal card and the receipt number:
REGISTERED MAIL
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Appendix P

Department of Personnel Final Notice of Disciplinary Action

INSTRUCTIONS This notice must be served on a permanent employee or an employee serving a working test period in the clsassified service after
a hearing of one of the following types of disciplinary action is taken: (a) suspension or fine of more than five days at one time; (b) suspensions or
fines more than three times or for an aggregate of more than fifteen days in one calendar year; (c) disciplinary demotion from a title in which the
employee has permanent status or received a regular appointment; (d) removal; or (e) resignation not in good standing. If the employee does not
request or does not appear at the hearing this notice must be served as the final action. A copy of this preliminary notice must be sent to the
Department of Personnel and served on the employee by personal service or certified or registered mail.

JURISDICTION (Local Service) DEPARTMENT

FROM:
DIVISION, INSTITUTION OR AGENCY STATE PAYROLL NUMBER ADDRESS DATE
NAME OF EMPLOYEE TITLE SOCIAL SECURITY NUMBER

TOZ
STREET CITY AND STATE

1 On you were served with a Preliminary Notice of Disciplinary Action (DPF-31A) and notified of the
» pending disciplinary action

D You requested a hearing which was held on

D You did not request a hearing

D You requested a hearing and did not appear at the designated time and place

The following charge(s) was dismissed

D If checked charges are continued on attached page.

The following charge(s) was sustained

D If checked charges are continued on the attached page.

2 The following disciplinary action may be taken against you:

D Suspension for days, beginning

and ending

D Removal, effective (date)

D Demotion to position of

effective (date)

D Resignation not in good standing, effective (date)

D Fine $ which is equal to days pay D Other disciplinary action: (explain on
amount number attached page)
SIGNATURE TITLE
————————Arroring AThorly or aUThored 20eTy)—
3 NAME AND TITLE OF SERVER DATE SERVED
. ] PERSONAL >
METHOD SERVICE
OF
SERVICE Give date of receipt by employee or agent as shown
(Check One) | []  cERTIFIED OR o on return receipt postal card and the receipt number:

REGISTERED MAIL

4 APPEAL PROCEDURE TO THE EMPLOYEE: You have a right to appeal disciplinary actions: (a) suspension or fine of more than
« five days at one time; (b) suspensions or fines more than three times or for an aggregate of more than fifteen days in one calendar
year; (c) disciplinary demotion; (d) removal; or (e) resignation not in good standing. Your letter of appeal must be filed with the Merit
System Board within 20 days of receipt of this form. Appeals must be sent to: Merit System Board, Front & Montgomery Streets,
CN 312, Trenton, N.J. 08625. Appeals must be sent directly to the Merit System Board. Do not give your appeal to your Personnel

Office for forwarding to the Merit System Board.

NOTICE: Your health insurance coverage may be affected by this action; check with your Personnel Office.
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Sample Internal Affairs Case Index

Appendix Q

Officer Complainant Allegation Status

Ptl. John Doe Jane Smith Attitude & demeanor during an Pending

w/m/31 b/f/22 MV stop

Sgt. Mary Lt. Fred Clock Abuse of sick leave Investigation

Jones w/m/38 complete; pending
b/f/33 disciplinary charges
Ptl. Bill Gates Bob Jobs Differential treatment Closed; Complainant
w/m/23 w/m/17 withdrew complaint

11-83

11/2000(b)



iXxR

Append

Internal Affairs Policy & Procedures

UOHR[OTA [RUIWILID) JOYI0

uone|OL A J[MY JAYO

Jouedw(J

JueWLaL], [ENUSISI

yoreag Jadorduy

Anug sadoiduy

1soury Jodoxdury

9210, SAISSIOXY

Internal Affairs Summary Report Form

183X JO pugy e = z S >9E QQ |sesepeor | reap swyp SIS A jurejdwo)) jo ad& L,
gz =
Sulpusd sase) E} g 158 m gL g g g PaAIROSY | 1011 wolf
2 S m 2 s 5B ° 3 sase) Suipuag
W 2 g g & sase)
m. a
&
a paureisng
3
(=%
suonsodsi(] Jo JoqunN
0) :pordd dunsodag
:Kyuno) :Aouasy

IO LIO4dTI AAVININAS SATVAAYV TYNIALNI

‘qpT°Al uonosg

11/2000(b)

11-84



Internal Affairs Policy & Procedures

Instructions for the Internal Affairs Summary Report Form

Unit of Measurement

The unit of measurement for this chart is the case. A "case" is defined as a single incident and
the officer involved. If there are multiple officers involved in a situation, each officer who had a
complaint filed against him or her is to be counted separately for the purposes of this report. The
agency for whom the officer works should report the complaint and the disposition. For example,
if the Prosecutor's Office is investigating the criminal allegation of a municipal police officer, the
municipality would report the results of the investigation, not the prosecutor's office.

Each case is to be classified as one of the seven types of complaints outlined below. Their
order, from top to bottom on the left hand column of the report form, reflect their relative
seriousness. Should an officer have more than one type of complaint filed arising from the same
incident, record the disposition in the complaint category which represent the most serious charge.
Only one disposition and one type of complaint should be reported for each case.

Disposition is defined as any case which includes a conclusion of fact of sustained criminal,
sustained rule violation, exonerated, not sustained or unfounded, notwithstanding that further
events, such as a court case in sustained criminal complaints, may be necessary to formalize
closure. Any cases that are under review but do not have a conclusion by reporting year end
(December 31 of the reporting year) are considered pending.

Examples of cases and how they are classified can be found at the end of these instructions.

Types of Complaints

The complaint type categories listed along the left hand column are:

Excessive force: Complaint regarding the use or threatened use of excessive force against a
person.

Improper Arrest: Complaint that the restraint of a person's liberty was improper or unjust, or
violated the person’s civil rights.

Improper Entry: Complaint that entry into a building or onto property was improper or that
excessive force was used against property to gain entry.

Improper Search: Complaint that the search of a person or property was improper, unjust,
violated established agency procedures, or violated the person’s civil rights.

Differential treatment: Complaint that the taking, failure to take, or method of police action was
predicated upon irrelevant factors such as race, appearance, age, or sex.

Demeanor: Complaint that a department member's bearing, gestures, language or other
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actions were inappropriate.

Other rule violation: Complaint for conduct which violates agency rules, but is not specified

above. This includes conduct such as insubordination, drunkenness on duty, sleeping on duty,
neglect of duty, false statements or malingering, untidiness, tardiness, faulty driving, or failure
to follow procedures.

Other criminal violation: Complaint regarding the commission of an illegal act, but is not

specified above.

Manner of Disposition

The disposition categories are:

1.

Sustained, Criminal Charge

The investigation disclosed sufficient evidence to prove the allegation involved
criminal behavior, and a criminal complaint was or will be filed.

Sustained, Internal Disciplinary Action

The investigation disclosed sufficient evidence to prove the allegation involved a
rule violation, and the officer was or will be charged with an administrative rule
violation.

Exonerated

The alleged incident did occur, but the actions of the officer were justified, legal and
proper.

Not Sustained

The investigation failed to disclose sufficient evidence to clearly prove or disprove
the allegation.

Unfounded

The alleged incident did not occur.

Administratively Closed

In some cases, the complaint or investigation is closed prior to reaching a disposition. These
should be counted as "Administratively Closed." Examples include situations when a complainant
voluntarily requests that a complaint be withdrawn, or the subject officer terminates his or her
employment prior to disposition of the complaint.
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Completing the Form

Instructions below assist in the completing of the form. Remember that the unit of
measurement is a case, defined as a single incident and the officer involved. Only one type of
complaint should be reported for each case, even if an officer is charged with more than one type
of violation.

1. Cases pending from last year.

For each complaint type, enter the number of cases pending from the prior reporting
year.

2. Cases received this year.

For each complaint type, enter the number of cases received in the reporting year,
remembering to record only the most serious complaint alleged for each case.

3. Total cases.
The sum of column # 1 and column # 2.

4, Number of dispositions.
Record the number of dispositions for each category as outlined in the instruction
:ﬁggga.remembering to only record the disposition of the highest type of complaint

5. Administratively Closed

Record the number of cases which were administratively closed, remembering to
only record the disposition of the highest type of complaint alleged.

6. Cases pending at end of year.

Record the number of cases pending at the end of the reporting year (this will then
be the first column of the next year's internal affairs summary report form).

Note that Total Cases minus the number of cases closed (Number of

Dispositions and cases Administratively Closed) should equal the Cases
Pending at End of Year.
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