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Bias vs. Diversity:  
The Harvard Admissions Case
The Legal Basics and Practical Implications for High Schools and Colleges
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This Presentation’s Objectives

Walk away with practical considerations 
in light of the Court’s opinion

Understand the legal basics to inform 
our policy and procedure reviews
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This Presentation Is Not 
Legal Advice
It is an informational session to inform your policy thinking.
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Dr. Stephen Himes
§ J.D. / Ed.D. with an emphasis in Civil Rights in 

Education Law

§ Member of the national Education Law Association

§ Twenty years of high school teaching experience in 
public and private schools—including experience 
advising on college admissions and writing for the 
college application

§ Currently Co-Founder and Head of Advising for a firm 
that develops programming and professional 
development on college admissions for schools
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What Did the Court Do 
in SFFA v. Harvard and 
U. of North Carolina

§ In a 6-3 decision written by 
Chief Justice John Roberts, the 
Supreme Court Issued a 
Sweeping Decision on the 
College Admissions Process.

§ This Decision Presents Several 
Unanswerable Questions and 
Invites Future Litigation.

§ But, Incidentally, Also Gives a 
Roadmap for How to Create a 
Great Holistic College 
Application
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Background:  What Is “Affirmative Action”?

Reconstruction Roots: General Sherman’s Special Field Order No. 15 
“40 Acres and a Mule” (1865)

First Appears in New Deal Legislation:  National Labor Relations 
Act Right to Unionize Without Fear of Discrimination (1935)

President Truman’s Desegregation of the Military (1948)

President Johnson’s Great Society and The Civil Rights Act (1964)

President Obama’s Amendments to No Child Left Behind (2010)



© Storyboards College Admission Portfolios, LLC

Conservative Legal Theory 
Sees Affirmative Action as a 
Betrayal of Reconstruction:  

“Color-Blind” Constitution

“The way to stop discriminating on the basis of race is to stop 
discriminating on the basis of race.” 
Parents Involved v. Seattle Schools (2007) 
Chief Justice John Roberts

“We did not fight a Civil War about oboe players.” 
Oral Argument in SFFA v. Harvard (2023)
Chief Justice John Roberts

“Eliminating racial discrimination mean eliminating all of it.”
 Majority Opinion, SFFA v. Harvard (2023)
Chief Justice John Roberts
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Liberal Legal Theory 
Sees Affirmative 
Action as Realizing 
Equal Protection

Conservative Justices:  
Equality  =  “Color Blind Constitution”

Liberal Justices:
Equity  =  “Living Constitution”
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Relevant Precedent:
Justice Powell’s Compromise 
California v. Bakke (1978)

Racial Diversity is a “Compelling Interest” in College Admissions

But, “Quotas” Absolutely Violate Equal Protection

So, Affirmative Action OK If “Narrowly Tailored” in a Holistic Review

© Storyboards College Admission Portfolios, LLC



© Storyboards College Admission Portfolios, LLC

Relevant Precedent: 
Grutter v. Bollinger (2003)

Diversity in Higher Education Still 
a “Compelling Interest”

Michigan Law School’s “Holistic Review” (including race as one of 
many factors) IS “Narrowly Tailored.”  

UM Undergrad’s “points for race” IS NOT Narrowly Tailored (Gratz 
v. Bollinger, heard with Grutter).
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Justice O’Connor’s 
Opinion Is 
Unprecedented

§ Contains a possible 25 
year “sunset” provision  

§ Greatly influenced by 
briefs from the Military 
and Corporate worlds
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Similar Briefs 
Were Submitted 
in SFFA.  Justice 
Sotomayor Cites 
Them in Dissent
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Chief Justice 
Roberts Carves 
Out a Military 

Academy 
Exception in a 

Footnote
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What Did The 
Court Decide?

• It didn’t explicitly overturn Bakke 
and Grutter by holding that racial 
diversity in college admissions 
isn’t a “compelling interest.” *

• But created a “Precedent Trap” 
so that no college could ever 
overcome strict scrutiny in using 
racial classifications.

*Justice Thomas wrote in concurrence to say, yes, actually, we did overrule Grutter.
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The Precedent Trap:  
Compelling Interest

There is a compelling interest 
in diversity…

But, you have to specifically 
define it for the Court to 
measure it and know when 
goals have been reached.

Otherwise, it’s “not sufficiently 
coherent” for strict scrutiny. Chief Justice Roberts, Opinion of the Court, pg 23
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The Precedent Trap:  
Compelling Interest

“Check Box” racial 
categories are overbroad 
and reductive…

So, you cannot 
“meaningfully connect” 
these categories to 
outcomes and goals.

Chief Justice Roberts, Opinion of the Court, pg. 24
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The Problem:  

By Design, Holistic Admission 
Defies Specific Definition and 
Concrete Measures

§ Colleges can’t mechanically apply metrics, 
so it’s hard to pinpoint characteristics that 
make the difference in admissions decisions.

§ But, the Court says you must directly tie use 
of racial classifications to the undefinable 
goal of the “benefits of diversity.”

§ Court explicitly says colleges are owed no 
deference:  You can’t say “Trust Us” on 
diversity.
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Chief Justice Roberts, Opinion of the Court, pg. 26
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So, Somehow, You Have to 
Have “Concrete Measures” 
Without Also Having Quotas

“Concrete Measures” let the Court 
know you’ve achieved diversity in 
Holistic Review

But “Quotas” are unconstitutional, 
so your measures can’t be too 
concrete, or they’ll violate Bakke!
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Now You’re Stuck!

Any consideration of race  
creates a number that gets 
cast in a “Zero Sum” game… 

That creates definable 
groups of students who do 
not get a “tip” in the holistic 
review!

Chief Justice Roberts, Opinion of the Court, pg. 27
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Moreover, Racial Classifications 
are Based on Stereotypes That 
Discriminate Against Everyone

The Court interprets the rationale for 
racial “groups” is that they “shorthand”  
specific viewpoints, which is an offensive 
stereotype.

And, race is used as a *negative* against 
students *not* in the “preferred” group.  

That’s how the system creates 
discrimination against Whites and Asian-
Americans, as well as URMs.

Chief Justice Roberts, Opinion of the Court, pg. 29
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Inevitably, The “Success” of the 
Program is Measured by “Quota-
Like” Racial Balancing Numbers 
Based on Stereotypes

If you pinpoint a specific number 
to show how you’ve minimized the 
impact of racial of classifications…

Now you’ve pointed directly to a 
concrete number of students 
being discriminated against on the 
basis of their race.

Chief Justice Roberts, Opinion of the Court, pg. 31
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The Final Step Into 
The Precedent Trap: 

§ Narrow Tailoring requires a definable 
end point

§ Holistic admissions and diversity 
policies, by their nature, are always 
being reviewed! That’s Best Practice!

§ “We review our policies every year in 
light of ongoing discussions about what 
diversity means in our context, 
rigorously assessed against our 
admissions decisions for fairness.” 

§ THAT IS UNCONSTITUTIONAL!
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Bottom Lines
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There’s Much More to 
the Case Buried in the 
Footnotes, Studies 
Conducted for Briefs, 
Trial Court Findings of 
Fact, and Subsequent 
Research
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Practice 
Points for 

High 
Schools

Educate Board, Administrators, 
Parents

Professional Development for 
Faculty and Counselors

Practical Guidance for Students
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#1
Guide Students on 
Using Their 
Résumé And 
Honors & Activities 
Lists to Tell Their 
Story
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The Court Virtually Strikes “Check Box” Racial Categories
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But The Chief 
Justice Leaves the 
Door Open for 
Discussions of Racial 
Identity THROUGH 
Life Experiences
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Recent Research 
Reveals How the 

Activities and 
Honors List on the 

Common App 
Affects Holistic 

Admissions

Annenburg Institute at Brown Research
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They Say:  It’s 
Not Quality, But 

Quantity.  So, 
Limit the 

Number of 
Entries
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But, Under the Court’s Guidance, Colleges are Likely 
Going to Want Students To Tell More Of Their Story 

Through Their Experiences!  
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What you can do

• Dedicate more guidance on 
creating a personal story 
through the Activities and 
Honors Lists that show direct 
connection to academic and 
campus life contribution.

• Help them develop more 
“narrative” résumés that 
speak directly to college 
programming.

• Review your school’s offerings 
of clubs, affinity groups, 
mentorship programs, etc. to 
identify gaps in offerings for 
diverse students.
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#2
Recognize that the College Essay 
Might Be The Most Emotionally 
Difficult Thing They’ve Ever 
Written
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College Essays 
Can Force 

Kids to Relive 
Trauma



© Storyboards College Admission Portfolios, LLC

The Opinion Seems to Trap Students Into Writing 
About Identity Through Offensive Tropes

© Storyboards College Admission Portfolios, LLC



© Storyboards College Admission Portfolios, LLC

What you can do

§ Give them concrete strategies for 
the essay other than recounting 
trauma or framing their identity 
as a deficit narrative—or as a 
condescending “inspiration” 
narrative.

§ Be mindful of the emotional well-
being reasons why some 
students might decide not to 
apply to schools that require 
essays and supplementals.  Be 
prepared for that conversation.

§ Proactively create support 
systems for students through 
college application process.
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#3
Provide Professional 
Development for Letters 
of Recommendation 
and for Teachers of the 
College Essay
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Dr. Julie J. Park and Sooji 
Kim dug deep into Harvard’s 
Letters of Rec data.  

BIPOC students score worse 
on “character” than white 
students

Why?
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Many more BIPOC students 
attend public schools where 
teachers spend far less time 
on Letters of Rec…

© Storyboards College Admission Portfolios, LLC



© Storyboards College Admission Portfolios, LLC

What you can do

§ Provide professional development 
for teachers on Letters of Rec. 
Specially, how to connect their 
experience with students to how 
they’ll contribute on campus.

§ Guide teachers on avoiding deficit 
narratives and the same kind of 
offensive tropes the Court points 
to in essays and supplementals.

§ If you ask classroom teachers to 
teach the College Essay, provide 
PD and support. © Storyboards College Admission Portfolios, LLC
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#4
Educate 
Administrators and 
Parents on Holistic 
Admissions
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In Holistic Admissions, the Application is Read as a 
Singular, Unified Document
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Be Aware That Some 
States Are Already 

Taking Action to Limit 
Scholarships.

And Signalling that 
Affinity Groups, 

Housing, Etc. Might Be 
Next.
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What you can do

§ Prepare an elevator speech on “test 
optional” and holistic admissions for 
administrators and parents.

§ The Chief Justice specifically describes 
how the application is read.  Use that 
to explain your guidance for students.

§ Align across schools, delivering same 
messages in administrator meetings 
and at college nights.
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What 
About 
Colleges?
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#1
Even if you don’t 
officially consider 
race, you should 
still review your 
policies and 
practices against 
this new guidance
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What you can do

§ Everybody from Legal, Administration, 
the Board of Regents, Faculty Senate, 
etc. need to be aligned on new policies.

§ You will need to, in the very least, look 
at your admissions criteria, policy 
manuals, professional development, 
and training for new hires.

§ It’s going to cost time and budget and 
institutional energy but potentially save 
you costly litigation because the Court 
is inviting new litigation.
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#2
Lean on the 
Education Counsel’s 
Playbook for Race 
Neutral Strategies 
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Education Counsel’s List

Here are the 
“workarounds.”
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But Be Aware:  The Chief Justice Seems to Invite Litigation If 
These “Workarounds” Are Used to Achieve “Racial Balancing.”
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#3
Explicitly Write 
Your Supplementals 
to Tie Them to Your 
School’s Academic 
and Campus Life 
Programming
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Lawyers (and Public 
Perception) See 

College Admissions 
Solely as a Merit-
Based Enterprise
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What you can do

§ Shifting your quantitative criteria away from 
“merit” and towards “readiness” and “fit” 
reframes the narrative of your holistic process.

§ Identifying First Generation and other race-
neutral statuses that “fit” your school’s 
programming provides a clear, race-neutral 
rationale for admission.

§ Shows evidence of “individualized” 
consideration of identity rather than racialized 
grouping, which the Court finds suspect.
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#4
Review and Revise 
Supplemental 
Prompts to Elicit the 
Information You’ll Use 
in Your Holistic 
Process
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What you can do

• “Why Us?” prompts should explicitly tell 
students to get very *specific* about their 
reasons for applying.

• This information will help you find the right 
“fit,” with data that you can point to for each 
decision.

• Points students away from traumatic life 
story essays that can be barriers to applying.
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#5
Whatever You Do, 
Document It in Policy and 
Train Your Staff
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What you can do

§ All emails, reports, charts, and 
spreadsheets are potentially court 
exhibits and (if public) discoverable 
through Sunshine Laws

§ “Intent” will likely be an element of 
future legal actions. Written records 
express intent.

§ Training and Professional Development 
really solidify your intent to comply 
with the law.
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Thank You For Your 
Time and Your Work in 
College Admissions!

Please reach out with 
questions or feedback!

dr.himes@storyboardsportfolios.com
www.storyboardsportfolios.com


